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NOTE : Guideline Answers of the last Five Sessions have been updated with a view to

keep the students abreast of new developments. While updating the answers
the changes and references to be consulted have been given hereinbelow :

INTERMEDIATE EXAMINATION
UPDATING SLIP
COMPANY LAW
GROUP -1l - PAPER 1

Examination Question No. Updating required in the answer
Session
December 2002 5(c) SEBI (Employee Stock Option Scheme and

Employee Stock Purchase Scheme)
Guidelines, 1999 have been amended. The
answer be modified accordingly.

-do- 8(a)(i),(ii) Multi-State Co-operative Societies Act,
2002 has come into force. The answer be
modified accordingly.

December 2003 8(a) Certain industries have been prohibited from
appointing sole selling agents for a period
of three years. The answer to be modified
accordingly.




(ii)

UPDATING SLIP

ECONOMIC, LABOUR & INDUSTRIAL LAWS
GROUP -1l - PAPER 3

Examination
Session

Question No.

Updating required in the answer

December 2002

June 2003

December 2003

June 2004

December 2004

4(c)(i)

1(iv)

30)v)

3(a)(i)

4(b)

3(a)ii)

4(b)

Section 107A of the Patents Act, 1970 has
been amended to include ‘imports' by
Patents (Amendment) Act, 2005.

The provisions relating to Environmental
Clearances relating to Industrial Projects
to be updated in accordance with
Notification S.O. 60E dated 27-01-1994 (as
amended in 2004).

Update the answer with Foreign Exchange
Management (Transfer or Issue of any
Foreign Security) (Amendment)
Regulations, 2004.

Section 50 of the Patents Act, 1970
amended by Patents (Amendment) Act,
2002. Answer to be amended accordingly.

The provisions relating to Environmental
Clearances relating to Industrial Projects
to be updated in accordance with
Notification S.O. 60E dated 27-01-1994 (as
amended in 2004).

Update the answer with Foreign Exchange
Management (Transfer or Issue of any
Foreign Security) (Amendment)
Regulations, 2004.

Section 107A of the Patents Act, 1970 has
been amended to include ‘imports' by
Patents (Amendment) Act, 2005.

Update the answer with Foreign Exchange
Management (Transfer or Issue of any
Foreign Security) (Amendment)
Regulations, 2004.

Section 24A to 24F omitted by the Patents
(Amendment) Act, 2005 w.e.f. 1/1/2005.




INTERMEDIATE EXAMINATION
JUNE 2005

COMPANY LAW

Time allowed : 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

Distinguish between the following :

(i) ‘Whole-time secretary’ and ‘secretary in whole-time practice’.
(i) ‘Executive director’ and ‘independent director’.
(iii) ~ ‘Statutory audit’ and ‘special audit’.
(iv) ‘Company’ and ‘partnership’.
(v) ‘Debentures’and ‘shares’. (4 marks each)

Answer 1(i)
‘Whole-time secretary’ and ‘secretary in whole-time practice’

In terms of section 383A of the Companies Act, 1956, it is necessary to appoint a
secretary in a company having a paid up share capital of Rs. two crores or more,
possessing the prescribed qualifications i.e. should be a member of ICSI. His appointment
being as whole-time employee, his remuneration will be similar to other employees of
his cadre in that organisation.

He has statutory and general duties as prescribed under the Companies Act, 1956.
He has other duties as a principal officer under the Income-tax Act, Indian Stamp Act
and other Acts. His appointment is to be followed by filing Form 32 with the Registrar of
Companies concerned both for appointment and leaving by resignation/retirement/removal
as per Boards resolution similar to directors etc. He is an officer in default for non-
compliance of certain provisions of the Act under Section 5 of the Act.

On the other hand, the concept of a secretary in whole-time practice has been
recognised by the Companies (Amendment) Act, 1988 by inserting a new section viz.
section 2(45A). He should not be in full time employment. He must be a member of the
Institute in practice with a certificate obtained from the ICSI vide section 6 of Company
Secretaries Act, 1980. His conduct is subject to provisions contained in the Company
Secretaries Act, 1980 and the regulations framed thereunder.

He does not have any statutory duty or administrative duties similar to whole-time
company secretary in employment. His areas of practice have been specified which
alone he can perform.

Answer 1(ii)
‘Executive director’ and ‘independent director’

The term 'executive director' has not been defined in the Companies Act. An executive
director may also be called whole-time director. They are essentially directors but unlike
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ordinary directors, they devote their entire time and attention to the business and affairs

of the company. They cannot accept the office of executive director or whole-time
director in any other company. They may, however, accept the office of a non-executive
director in other companies subject to overall number of companies as prescribed in
Section 275 of the Companies Act, 1956 i.e. fifteen public companies.

Independent Director : Independent director is also not defined anywhere in the
Companies Act, 1956. However, SEBI has defined Independent Director in Clause 49 of
the Listing Agreement. Accordingly, Independent Director means a non-executive director
of the company who :

(@) apart from receiving director's remuneration, does not have any material pecuniary
relationships or transactions with the company, its promoters, its directors, its
senior management or its holding company, its subsidiaries and associates
which may affect independence of the director;

(b) is not related to promoters or persons occupying management positions at the
board level or at one level below the board;

(c) has not been an executive of the company in the immediately preceding three
financial years;

(d) is not a partner or an executive or was not partner or an executive during the
preceding three years, of any of the following :

() the statutory audit firm or the internal audit firm that is associated with the
company; and

(i) thelegalfirm(s) and consulting firm(s) that have a material association with
the company;

(e) is not a material supplier, service provider or customer or a lessor or lessee of
the company which may affect independence of the director; and

(f) is not a substantial shareholder of the company, i.e., owning two per cent or
more of the block of voting shares.

Answer 1(iii)
‘Statutory audit’ and ‘special audit’
Statutory audit

Section 224 of the Companies Act provides for compulsory appointment of an auditor
by every company whether public or private. It provides that every company shall, at
each annual general meeting appoint an auditor or auditors to hold office from the
conclusion of that meeting until the conclusion of next annual general meeting. First
auditors are to be appointed by the Board of directors within one month of the date of
registration of the company and auditor or auditors so appointed are to hold office until
the conclusion of first annual general meeting. Special notice is required for a resolution,
appointing a person other than a retiring auditor or providing expressly that a retiring
auditor shall not be re-appointed.

The auditors are appointed at the annual general meeting by an ordinary resolution.
However, special resolution may become necessary in certain situations as are specified
under Section 224A.
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Section 233A empowers the Central Government to appoint either any Chartered
Accountant or the company’s own auditor to conduct a special audit in certain
circumstances. Accordingly Section 233A provides that where the Central Government

is of the opinion —

(@) that the affairs of any company are not being managed in accordance with
sound business principles or prudent commercial practices; or

(b) thatthe company is being managed in a manner likely to cause serious injury or
damage to the interests of the trade, industry or business to which it pertains; or

(c) that the financial position of any company is such so as to endanger its
insolvency; it may direct special audit for specified period(s).

The special auditor, unlike the statutory auditor has to make his report to Central

Government.
Answer 1(iv)
‘Company’ and ‘Partnership’

Salient points of demarcation are:

Company

Partnership

() Itis a distinct legal person.

(i) The property of the company
belongs to the company and not
individuals.

(i) Creditors of a company can
proceed only against the
company and not against its
members.

(iv) Members of a company are not
its agents.

(v) A member of a company can

contract with the company.
Company’s shares can be
freely transferred.

(vi) Restrictions incorporated in the
Memorandum and Articles are
effective and binding.

(vii) The liability of the shareholder is
limited either by shares or a
guarantee.

It is not distinct from the several persons
who compose it.

The property of the firm is the property
of the individuals comprising it as partners.

Creditors of a firm are individual partners
and a decree against the firm can be exe-
cuted against partners jointly and severely.

Partners are agents of firm. A partner
can dispose of the property and incur
liabilities as long as he acts in the
course of business.

A partner cannot contract with his firm.
A partner cannot transfer his share and
make the transferee a member of the
firm without consent of others.

Restrictions on a partners’ authority as per
contract do not bind outsiders.

A partner’s liability is always unlimited.
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Company

Partnership

(viii)

(xi)

A company has perpetual succes-
sion i.e. the death or insolvency
of a shareholder or all of them
does not affect life of company.

A company may have any number
of members except for private
company limited to 50 members
(excluding past and present
employees and members)

Company’s accounts are legally
required to be audited by a
Chartered Accountant

A company can be dissolved as
laid down by law.

The death or insolvency of a partner
dissolves the firm, unless otherwise
provided in the partnership deed.

A partnership firm cannot have more
than 20 members in any business and
10 in the case of banking business.

The accounts of a firm are audited at
the discretion of the partners.

A partnership firm is the result of an agree-
ment and can be dissolved at any time by
agreement.

Answer 1(v)

‘Debentures’ and ‘shares’

Debentures

Shares

Debentures constitute a loan, and
have generally a charge on the
assets of the company.

Debenture holders are only
creditors to the Company.

Fixed amount of interest is

payable

No restrictions for issuing deben-
tures at a discount.

They do not have any voting right.

Interest is payable even if no profit
is available.

Interest paid is business expendi-
ture and allowed as deduction
from profits.

No return for allotment, only
charge is to be created by filing
of Form 8 & 13 with Registrar, if
the debentures are issued.

Debentures are repayable/redeem-
able as per terms of issue.

Shares are part of the capital of a
company which do not carry any such
charge.

Shareholders are members/owners of the
company.

Dividend is payable on shares only when
it is declared.

There are restrictions imposed by the Act
for issuing shares at a discount.

They enjoy voting rights.
Dividend is payable only out of Profits
and not otherwise.

Dividend is not allowed as deduction/
business expenditure.

Return of allotment in Form 2 is to be filed
with Registrar for allotment of shares.

Share are not refundable unless the
Company goes into liquidation.
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Question 2

(a) The Board of directors of a company having a paid-up capital of Rs. 50 lakh
by a resolution approved the appointment of a sole-selling agent under
section 294AA. The extra-ordinary general meeting of the company disapproved
the appointment of the sole-selling agent. Discuss the consequences of such
disapproval. (4 marks)

(b) Whether consideration for shares can be paid in kind ? In a company, shares
were allotted in return for sugarcane growing land transferred to the company.
In the winding-up proceedings, it was alleged that the value of land was one-
tenth of the value of shares allotted. Whether a court can interfere in the matter
to remedy the position ? Discuss. (4 marks)

(c) One of the joint-holders applied to a company requesting for the splitting of 300
equity shares equally among the joint-holders by issuing fresh share cetrtificates
to each of the three joint-holders separately. Is the company bound to comply
with this request ? Give reasons. (4 marks)

(d) Amol & Co., a proprietary firm of Amol, a Chartered Accountant in practice, has
been appointed as the statutory auditor by a private limited company.
Subsequently, it came to light that Mrs. Amol has been holding less than 1% of
the shares of that company. Will this vitiate the appointment of the statutory
auditor ? Answer with reasons. (4 marks)

Answer 2(a)

Where the company’s paid capital is Rs.50 lakhs or more, special resolution and
approval of the Central Government, is required for the appointment of sole selling agents
vide Section 294AA(2) and Section 294AA(3) of the Act.

Sub-section (7) of Section 294AA clarifies that if a company in general meeting
disapproves the appointment referred to in sub-section (3), the appointment if already
made by the Board of Directors, shall cease to have effect from the date of the general
meeting even though the Central Government may have accorded its approval. Therefore,
the appointment of sole selling agent shall stand terminated.

Answer 2(b)

Shares may be paid for in cash or in kind or in any manner that has the effect of
actual cash being received by the company. The consideration given for all shares
must amount to full payment of money’s worth. This case relates to shares allotted in
return for sugar cane growing land transferred to the company. It was alleged that the
value of the land was ten times less than the value of the allotted shares. The Supreme
Court in Alote Estate v. R.B. Seth Hiralal Kalyanmal Kasliwal (1970) 40 Com cases
1116 : AIR 1971 SC920, refused to interfere, stating that there was no allegation of fraud
viz. the facts stated were related more to inadequacy of price or consideration and not to
consideration being illusory. It was observed that where the requisite formalities have
been complied with, the court will not interfere merely on the ground of inadequacy of
consideration unless the contract is fraudulent.
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Answer 2(c)

Where the shares of a company are held in joint names and one of these joint
holders makes a request to the company to split the shares held by them jointly, equally
between/among the three joint holders by issuing fresh shares certificates in their individual
names, the company shall not be legally bound to do so unless the transfer deeds
executed by all the three joint holders duly stamped and executed are lodged with the
company together with the relevant share certificates in terms of section 108 of the
Companies Act, 1956.

It has also been held in Dr. Rajiv Das v. United Press Ltd. (2001) 44 CLA 268:2002
that where the consent of other joint holders was not taken, original certificates or transfer
deeds duly signed and stamped were not furnished, the refusal by the company was
held to be justified.

Answer 2(d)

According to Section 226(3)(e) of the Act, any person holding any security of a
company after a period of one year from the date of commencement of Companies
(Amendment) Act, 2000, the date being 13.12.2000, shall not be qualified for appointment
as auditor of a company. ‘Security’ for this purpose means an instrument carrying
voting rights. Thus, a person holding even a single equity share in a private or public
company will be disqualified from bring appointed as auditor of that company. Since, in
the present case Mrs. Amol is holding securities the appointment of Amol shall not
stand vitiated.

Question 3

(a) Asia Pacific Co. Ltd., called its annual general meeting on 30th September,
2001 and adjourned it to 31st December, 2001 due to delay in completion of
audit of accounts for the year ended 31st March, 2001. At the adjourned meeting,
the meeting was further adjourned to 31st March, 2002. Subsequently, the annual
general meeting was held on 28th January, 2002. State whether the company
has complied with section 166 and, if not, whether the company is liable to
default and conviction. (8 marks)

(b) ABC Puvt. Ltd. was promoted by three groups A, B and C. Each group was
holding one-third of the paid-up capital of the company. The Board of directors
comprises of three directors Ajay, Bidur and Chanakaya representing the group
A, B and C respectively. The company was engaged in the business of
construction of tenements. It had acquired 60 acres of land in the year 1985 for
a sum of Rs.60 lakh. The market value of the land as on 31st March, 2005 is
Rs.6 crore.

Inspite of the best efforts by the company, the projects could not be completed
and all the projects are in haphazard condition. The company is facing financial
difficulties. Recently, Chanakya has started feeling that he is being neglected
and is not taken into confidence in taking business decisions. Chanakya
representing group C on the Board of directors has filed a petition under
section 397/398 for not calling him for the Board meetings, irresponsible
behaviour of Ajay and Bidur leading to financial distress and has claimed a
consideration of Rs.2 crore for transferring his shares to groups A and B. Will
he succeed ? (8 marks)
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Answer 3(a)

In terms of section 166 of the Companies Act, 1956, there shall be a general meeting
held atleast once in every year i.e. atleast one meeting per year. Where a general
meeting called on 30th December was adjourned to 31st March of the next year and next
meeting was held on 28th January of the succeeding year, it was held that section 166
was not complied with and the company was rightly convicted of an offence for not
holding the meeting during the year [ Sree Meenakshi Mills v. Asstt. Registrar Madurai
(1938) 8 Com. Cases 175, 176 AIR 1938 Mad 640].

The Department has also clarified vide circular No.8/1(210/220)/85/CL-V, No. 2 of
1985) dated 25th March 1985 that in case the annual general meeting is held in accordance
with the provisions of section 166 and the accounts are not placed thereat, the same not
being ready, though it is open to the company to adjourn the said annual general meeting
but the adjourned meeting must be held within the statutory period.

Since in the present case, the facts are almost similar to the aforesaid case, whereby
the adjourned meeting was not held within the statutory period the company is liable for
default.

Answer 3(b)

Chanakaya is a director (one out of three) and a member of Group C who holds one-
third of the shares in the company. Chanakaya can succeed if he is able to prove that
he was being neglected and that he was not taken into confidence and he was not
invited for the Board meetings and than the financial difficulties faced by the company
are due to the fact of omissions and commissions on the part of Ajay and Bidur. Mere
illegal, invalid or irregular acts by themselves, unless they are oppressive to any
shareholder or prejudicial to the interests of the company or to public interest, cannot
support a petition. [Allianz Securities Ltd. v. Regal Industries Ltd. (2000) 25 SCL 349
(CLB-PB)]. If he (Chanakya) cannot prove his allegation obviously he cannot succeed.
[Rajiv Mehta v. Group 4 Securities Hindustan P. Ltd. (2000) 99 Comp. Cas. 57].

Question 4
Comment on any four of the following statements :
() Unsecured loans from promoters are always treated as exempt deposits.

(i) In a further issue of share capital by a public company, shares must always be
issued to its existing shareholders.

(iii) In certain cases, prospectus need not be issued.
(iv) The debenture trustees protect the interests of the debentureholders.
(v) A company does not have unlimited powers to alter its articles of association.
(4 marks each)
Answer 4(i)

As per Rule 2(b)(xi) of Companies (Acceptance of Deposits) Rules, 1975, unsecured
loan from promoters are treated as exempt deposits, if they are brought in by the



ICL—June 2005 8

promoters by way of unsecured loans in pursuance of stipulations of financial institutions
subject to the fulfillment of following conditions:

() theloans are brought in pursuance of the stipulation imposed by the financial
institution in fulfillment of promoter’s obligations to contribute such finance;

(i) the loans are provided by the promoters themselves and/or by their relatives,
and not from their friends and business associates;

(iii) this exemption is available only till the loans of financial institutions are repaid
and not thereafter.

Answer 4(ii)
The statement is not correct.

Section 81(1A) of the Companies Act, 1956 deals with issue of shares to persons
other than existing shareholders and provides that the company can issue further shares
to persons other than existing shareholders in any matter whatsoever provided-

() the company in general meeting passes a special resolution to this effect;

(i) where no special resolution is passed, if the votes cast (whether on show of
hands, or on a poll) in favour of the proposal contained in the resolution moved
in that general meeting (including the casting vote, if any of the Chairman) by
members who, being entitled so to do, vote in person, or where proxies are
allowed, by proxy, exceed the votes, if any, cast against the proposal by members
so entitled and voting and the Central Government is satisfied, on an application
made by the Board of directors in this behalf, that the proposal is most beneficial
to the company.

Answer 4(iii)

The prospectus containing all the details required under section 56 is not required to
be issued in the following cases:

() where a person is bona fide invitee to enter into an underwriting agreement with
regard to shares or debentures [Section 56(3)];

(i) where the shares or debentures are not offered to the public [section 56(5)];

(i) where the issue relates to shares or debentures uniform in all respects with the
shares or debentures already issued and dealt in or quoted at a recognised
stock exchange [Section 56(5)];

(iv) where the shares/debentures are offered to existing shareholders/
debentureholders [Section 56(5)];

(v) where any prospectus is published as a newspaper advertisement ordinarily
called prospectus announcement, it shall not be necessary to specify the
contents of the memorandum, or the names etc. of the signatories to the
memorandum, or the number of shares subscribed for by them (Section 66).
However, the guidelines issued by SEBI as to the code of advertisement must
be adhered to.
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Answer 4(iv)

Under Section 119 of the Act, trustees of the trust deed for debenture holders are
made liable for breach of trust where they do not exercise due care and diligence required
of them as trustees. SEBI has also formulated guidelines laying down duties of debenture
trustees in view of the responsible tasks assumed. Therefore, any term in trust deed
which exempts the trustee from his liability to indemnify for breach of trust is void and
has no legal effect.

As per Section 117(B)(2) and (3), the functions of debenture trustees shall be to
protect the interest of debentureholders by —

(@) creating the securities within the stipulated time;

(b) ensuring that the assets of the company issuing debentures and each of the
guarantors are sufficient to discharge the principal amount at all times;

(c) satisfying himself that the prospectus or the letter of offer does not contain any
matter which is inconsistent with the terms of the debentures or with the trust
deed;

(d) ensuring that the company does not commit any breach of covenants and
provisions of the trust deed;

(e) taking such reasonable steps to remedy any breach of the covenants of the
trust deed or the terms of issue of debentures;

(f) taking steps to call a meeting of holders of debentures as and when such meeting
is required to be held.

Some of the other ways of protecting the interest of debenture holders by debenture
trustees are :

(@) the trustees are normally given power to sell and thus realize security without
the aid of court;

(b) the legal estate is vested in the trustee and where necessary the mortgage or
charge is registered. This prevents subsequent legal mortgage from priority;

(c) thetitle deed of mortgaged property are deposited with trustees. The company
is prevented from misusing these title deeds for any purpose;

(d) the trustees ensure that the mortgaged property is kept insured and maintained
in proper condition.

Answer 4(v)

The Articles of association of a company are its bye laws or rules and regulations
that govern the management of its internal affairs and the conduct of its business. The
articles can be altered by passing a special resolution in general meeting subject to the
following :

(@) Alteration in the Articles must not exceed the powers given by the Memorandum
of Association. In the event of conflict, Memorandum of Association prevails.

(b) It must not be inconsistent with any of the provisions of the Companies Act or
any other statute or order of court under Section 397 and 398.
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(c) Altered articles must not contain anything illegal or against public policy and
should be for the benefit of the company as a whole.

(d) Alteration must not constitute fraud on minority nor inflict hardship on it without
any corresponding benefit to the company as a whole.

(e) An alteration tending to increase the liability of its members to contribute to the
share capital is not binding on them unless they consent in writing to such
increased liability.

(f) A company cannot justify breach of contract with other parties by altering its
Articles.

(9) No alteration in Articles can be made to convert a public company into private
company or in clauses relating to MD/whole-time director etc. without approval
of Central Government.

(h) Alteration to Articles cannot have retrospective effects.
Question 5

(a) What is ‘registered office’ of a company ? Within what period a company must
have a registered office ? (4 marks)

(b) Hum Tum Ltd., a company having a shareholders fund of Rs.80 crore of which
Rs.30 crore is free reserves, desires to make a loan of Rs.20 crore to Young
Ltd. The company has already investments in and made loans to various other
body corporates to the extent of Rs.35 crore. Can this loan be given by a
resolution of the Board of directors ? (4 marks)

(¢) Ramesh, a shareholder in Mod Ltd., desires to nominate his wife Radha as a
nominee in respect of his shareholdings. Can Mod Ltd. accept the nomination
so made ? Advise the company. (4 marks)

(d) A representative of a foreign company in India was only receiving orders from
customers. State whether the place where the orders so received be termed as
a place of business. (4 marks)

Answer 5(a)

The Registered Office of the company is a place to which all communications and
notices are required to be sent. According to Section 146, a company shall, as from the
day on which it begins to carry on business, or as from the thirtieth day after the date of
its incorporation whichever is earlier, have a registered office. Notice of the situation of
registered office and of every change therein has to be given to the Registrar within
thirty days after the date of incorporation of the company or after the date of change, as
the case may be.

Answer 5(b)

Pursuant to Section 372A(1) of the Act, no company shall directly or indirectly make
any loan to any other body corporate exceeding 60% of its paid up share capital and free
reserves, or hundred percent of free reserves, whichever is more except where previously
authorized by a special resolution in general meeting. In the present case Hum Tum
Ltd. cannot grant loan above 100% of 30 crores i.e. 30 crores (being more than 24 crores
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i.e. 60% of Rs. 80 crores). Since the company has already made investments and
given loans to the extent of 35 crores, the further loan of Rs.20 crores shall require the
approval of shareholders.

Answer 5(c)

According to Section 109A of the Act, every holder of shares in, or debentures of a
company may at any time nominate, in the prescribed manner, a person to whom his
shares in or debentures of the company shall vest in the event of his death. The
nomination has to be made in Form 2B and can be made only by the individuals so
holding and not in any representative capacity. Nominee also can only be an individual
and not more than one can be nominated. Nomination may be varied or cancelled at any
time and nomination can also be made in respect of partly paid up shares. Also in the
light of other provisions of section 109A and Rule 5D of Companies (Central Government’s)
General Rules and Forms, 1956, there is no provision restricting the nomination of Radha
in respect of Ramesh’s shareholding in the present case.

Answer 5(d)

Section 592 to 602 of the Act are inter alia applicable to companies incorporated
outside India which have established a place of business within India. In the case of
[P.J. Johnson v. Astrofiel Amadorn (1990) 69 Com Cases 619 (Ker)] it was held that it
was not a place of business where a representative of the foreign company in India was
merely receiving orders from customers.

Question 6

(a) While sanctioning working capital limit, the rate of interest has been fixed at a
specified percentage above the bank rate as notified by the RBI. There was a
change in the interest rate due to RBI notification issued later. The bank insisted
on filing a return of modification of charges. Is the stand of the bank correct ?
Discuss with reasons. (5 marks)

(b) Articles of association of a company has put a cap of Rs.10,000 on sitting fee.
There is a proposal to increase the sitting fee from present amount of Rs.8,000
to Rs. 20,000. Advise the company. (5 marks)

(c) Acompany filed Form Nos.17 and 13 in triplicate duly signed by both the bank
and company’s authorised personnel for the satisfaction of charges based on
the bank’s letter issued one week after the date of payment of charge (loan) but
within 30 days from this payment date. The Registrar of Companies insisted
that the letter of the bank for accepting the satisfaction of charge be filed with
Form Nos.17 and 13 and also insisted on issue of notice to the holder of the
charge, i.e., the bank. He also decided that the date of filing should be computed
from the date of bank’s letter. Discuss the correctness of his views.

(6 marks)

Answer 6(a)

Where under the relevant mortgage deed/agreement the term as to the rate of interest
on a charge has been fixed at a specified percentage above the bank rate as notified by
the Reserve Bank of India, a change in the rate of interest payable on the charge
arising out of variation of the Bank rate would not amount to a change in the term of
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the charge under section 135. Hence in such a case, no filing of modification of
charge in form 8 and 13 need be made under the section. [Letter No.8/14(135)/65-
CL.V dated 13.9.1965].

The Registrar of Companies as well as the financial institution/Bankers need not
insist on the company filing form No.14 (now form 8) under section 135. However, in the
case of change of rate of interest announced by bank not due to RBI notification, but
due to other reasons, the company is bound to comply as per provisions of deed of
mortgage/agreement. In such case Section 135 would be applicable and modification of
charge has to be registered with the Registrar vide letter No0.8/6/81-CL.V dated
14.4.1981.

Answer 6(b)

Section 309(2) of the Act provides that director may receive remuneration by way of
a fee for each meeting of the Board, or a committee thereof, attended by him. The
sitting fees prescribed for each meeting under Rule 10-B of Companies (Central
Government) General Rules and Forms, 1956 is :

(@) Sitting fees not to exceed Rs.20,000 in companies with paid-up share capital
and free reserves of Rs.10 crore and above or turnover of Rs.50 crore and
above; and

(b) In other companies, it shall not exceed Rs.10,000.

According to Section 310(2) any increase in remuneration shall, unless it is in
accordance with Schedule XIlI, require Central Government’s approval. However, where
the amendment purports to increase only the sitting fees and such increase does not
exceed the prescribed sum no Central Government’s approval is required.

In the present case, since the increase in sitting fees requires alteration of Articles,
then same shall be done by passing a special resolution and Form No.23 shall be filed
with ROC within thirty days. If the company falls in category (a) above, Central
Government approval shall not be required but if the company falls in category (b), the
approval of Central Government shall be required and the provisions of Section 640(B)(2)
of the Act will also be complied with. The Board resolution passed to increase the
sitting fee shall also be filed in Form 23 with ROC [Under section 192(4)(c)]. The approval
of Central Government is not necessary, unless the company is a public company or its
subsidiary. Also, if the company is a Government company, Government’s approval is
not required.

Answer 6(c)

If Form No.17 is signed by both the parties and is filed with the Registrar of Companies
in triplicate, the satisfaction of charge can be registered on the spot without issuing any
notice to the holder of the charge under Section 138(2) of the Act.

As in the case of registration of charge, one copy of Form No.17 may be retained by
the Registrar of Companies and two copies duly signed indicating the registration of
satisfaction of charge may be returned on the spot. (Circular No. 2 of 1996 dated
15.4.1996). In such cases, the Registrar need not insist on the company to file a letter
of bank/financial institution in support of Form No.17. The satisfaction of charge is to be
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filed within 30 days from the date of satisfaction/payment of charges and not from the
date of issue of banks letter vide F.N0.3/23/98 CL.V dated 26.12.1991.

Question 7

(a) Teji Pvt. Ltd. received a cheque of Rs.10 lakh towards the share application
money from Vinod on 31st March, 2005. On the same day, the Board of directors
allotted the shares, filed necessary returns and issued the share certificate.
The cheque was subsequently deposited with the bank which bounced. Advise
the company. (8 marks)

(b) As per the audited balance sheet of Dowell Ltd. as at 31st March, 2004, the
details of share capital, reserves and surplus are as under :

Rs. in Lakhs
Equity share capital 300.00
Reserves and surplus :
Profit and loss account 62.75
General reserves 12.00
Share premium 25.00
Capital subsidy (Central grant) 10.00
Revaluation reserve 30.00
139.75

Miscellaneous expenditure to the extent not written off as at 31st March, 2004
is Rs.1.25 lakh.
Break-up of unsecured loans as at 31st March, 2004 is given below :

Rs. in Lakhs
Deposits from public 13.00
Deposits from shareholders 3.62
Inter-corporate deposits 15.00
Deferred sales tax liability 2863
60.25

Compute the limits upto which Dowell Ltd. can accept further deposits from the
public and shareholders (Answer to the nearest rupees in thousands).
(8 marks)
Answer 7(a)

A company cannot dispute the amount mentioned on the certificate as already paid
up [Bloomenthal v. Ford (1897) AC 156]. But the directors who made the allotment of
shares in the absence of allotment money (in this case the cheque was not realised
before the allotment which the director should have done) are liable to the company for
losses arriving as a consequence. [Indian State Bank Ltd. v. Kunwar Sardar Singh
(1934) 4 Comp. Cas. 380].
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Answer 7(b)

As per the Balance Sheet of Dowell Ltd. as at 31.3.1999

(Rupees in lakhs)
Paid-up capital

Equity Share Capital 300.00
Share Premium 25.00 325.00
Free Reserves
Profit & Loss A/c 62.75
General Reserves 12.00
Capital Subsidy 10.00 84.75
(Central Government) 409.75
Less : Misc. Expenditure not written off 1.25
408.50
Notes
1. Revaluation reserve is to be excluded from computation of free reserves.
2. Capital subsidy (Central Government Grant) is a free reserve presuming that
conditions are fulfilled.
1. Limit upto which Dowell Ltd. can accept deposits
From Shareholders  From Public
10% of Rs.408.50 lakhs 40.85
25% of Rs.408.50 lakhs 102.12
2. Deposits as at March 31, 1999 3.62 13.00
3. Maximum further deposits that
can be accepted pursuant to
Rule 3 of Companies (Acceptance
of Deposits) Rules, 1975 37.23 89.12
Question 8
(@) Rana is a director of Urmi Exports Ltd. Urmi Exports Ltd. wishes to enter into a
contract with Srilakshmi Creations Pvt. Ltd., a company registered in Mauritius
in which Mrs.Rana is a director. What compliances, if any, are required under
the Companies Act, 1956 ? (5 marks)
(b) What are the modes of reduction of share capital ? Specify the cases of diminution
of share capital which are not regarded as reduction of share capital. (5 marks)
(c) Arun buys 300 shares of a company from Barun on the faith of a share certificate

issued by the company. Arun submits to the company a transfer deed, duly
executed, along with Barun’s share cetrtificate for transferring the shares in his
name. The company discovers that the certificate in the name of Barun has
been fraudulently obtained and refuses to register the transfer. Is Arun entitled
to get the shares transferred in his name ? (6 marks)
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Answer 8(a)

Srilakshmi Creations Pvt. Ltd. is not a company under Section 3 of the Act. ltis a
body corporate therefore, Section 297 requiring Board’s sanction for contracts in which
directors are interested will have no application. The contract can be entered into. But
disclosures under section 299 should be made except where shareholding of the director
is not more than two percent of the paid-up capital in the other company. The contract
shall be entered in the Register of contracts and signed by all the directors present at
the next meeting.

Answer 8(b)

As per Section 100 a company may reduce its share capital if authorized by its
articles and by a special resolution and subject to conformation by the Court on petition,
in any way and in particular by :

() reducing or extinguishing the liability on any of its shares in respect of unpaid or

not called capital; or

(i) paying off or returning paid-up capital not wanted for the purposes of the company
e.g., where shares are fully paid-up Rs.100 per share, reduce them to Rs.50 per
share and payback Rs.50 per share; or

(i) by paying off the paid-up capital on the conditions that it may be called up again
so that the liability is not extinguished;

(iv) by following a combination of the above;

(v) writing off or canceling the capital which has been lost or is unrepresented by
the available assets.

The following are the cases of diminution of share capital which are not regarded as
reduction of share capital.

() where the company cancels shares which have not been taken or agreed to be
taken by any person [Section 94(1)(e)]

(i) where the redeemable preference shares are redeemed in accordance with
Section 80.

(i) where any shares are forfeited for non-payment of calls and forfeiture amounts
to reduction of capital.

(iv) where any shares are bought back in accordance with Section 77A.
Answer 8(c)

The facts of the given problem are similar to the case, Otto Kopje Diamond Mines
Ltd. (1893), 1 Ch. 618 (CA) and Re. Bahia and San Francisco Rly. Co. (1868) LR 3 QB
584. A person who innocently suffers damage by acting on the faith of a share certificate
issued by the company may recover compensation for his loss. Although the certificate
was not a warranty of title upon which Arun could maintain an action against the company
it estopped the company from disputing Arun’s right to be registered. Arun could claim
damages from the company to the extent of the value of the shares at the time of the
refusal to register the transfer. Hence, Arun is entitled to get the shares registered in his
name or claim damages from the company to the extent of the value of shares at the
time of the refusal to register the transfer by the company.




COMPANY SECRETARIAL PRACTICE
Time allowed : 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

Draft the specimen resolutions alongwith necessary explanatory statements wherever
required for transacting the following items of business :

(i) Deleting article 49 of the articles of association relating to managing agents.
(i) Sub-division of shares.
(i)  Appointment of a director other than a retiring director.
(iv) Declaration of interim dividend. (5 marks each)
Answer 1(i)
Special Resolution

“RESOLVED that Articles of Association of the company be and are hereby altered
by deleting article 49 of the articles of association of the company.”

Explanatory Statement

Section 324A of the Companies Act, 1956 relating interalia to abolition of managing
agencies, has been omitted by the Companies (Amendment) Act, 2000. Article 49 of the
Articles of Association of the company relates to the appointment of managing agents.
This article has remained in the articles of association of the company in spite of the
fact that it became redundant since then. Your directors have now thought it fit to forthwith
delete this article which is no longer in conformity with the provisions of the Companies
Act, 1956.

A copy of the existing articles together with the proposed alteration is available for
inspection at the registered office of the company during the business hours on any
working day.

None of the directors is concerned or interested in the proposed resolution.

Answer 1(ii)
Ordinary Resolution

“RESOLVED that pursuant to Section 94(1)(d) of the Companies Act, 1956 and
Article __ of Articles of Association of the Company, and subject to the approvals,
consents, permissions and sanctions as may be necessary from the members, each of
the equity shares having a nominal face value of Rs.100/- per share, be sub-divided into
equity shares having a nominal face value of Rs. 10 per share.

RESOLVED FURTHER that the Board of Directors of the Company be and is hereby
authorized to do all such acts, deeds, matters and things including issue of fresh share
certificates and execute all such documents, instruments and writings as may be required
in the said connection.”

16
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Explanatory Statement

Currently the nominal value of the equity shares of the Company is Rs. 100/- per
share. Some companies, in order to bring down the unit market value of their shares
to make them more affordable to the investing public, have brought down the face
value of their equity shares by splitting/subdividing the shares. Several shareholders
of the company have also been requesting the company to subdivide the face value of
its equity shares from Rs. 100/- per share to a lower value to make them more
affordable.

In view of this, it is proposed to subdivide the nominal value of the company’s
shares from Rs. 100/- per share to Rs. 10/- per share. Full details of the procedural
formalities will be communicated in due course.

None of the directors of the company is concerned or interested in the proposed
resolution except to the extent of their shareholding in the company.

The Directors commend the resolution for Members approval.
Answer 1(iii)
Ordinary Resolution

“RESOLVED that Shri A in respect of whom the company has received notice in
writing under Section 257 of the Act, from a member signifying his intention to propose
him as a candidate for the office of Director of the Company be and is hereby appointed
as director of the company”.

Explanatory Statement

Notice in writing has been received from a member of the Company along with the
prescribed deposit under Section 257 of the Companies Act, 1956, signifying his intention
to propose Shri A as a candidate for the office of Director.

None of the Directors of the company is in any way concerned or interested in the
resolution.

The Directors commend the resolution for Members approval.
Answer 1(iv)
Board Resolution

RESOLVED THAT—

() aninterim dividend of Rs. 2 (Rupees two) only on each fully paid — no. of equity
share of Rs. 10 (Rupees ten) each of the company amounting to

RS be paid out of the profits of the company for the half year
ended .............. 2004 to those members of the company whose names would
appear on the register of members of the company on the ...................... day
(o] AUURTRI , 2004.

(i) a bank account to be designated as “Interim Equity Dividend (2004) Account
Of i Limited” be opened in the name of the company

with.............. Bank at its Branch at ................ and a sum of Rs................. ,
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(il

being the total interim dividend amount, be deposited in the said account within
five days.

Shri.............. , Managing Director and Shri ................... , the Company Secretary
be and are hereby authorised to open the bank account and to take steps for
the payment at par, of the interim dividend within thirty days from the date of
this resolution.

Question 2

@)

(®)

A company declared dividend on 31st October, 1996 for the year ended 31st
March, 1996. Out of the dividend so declared, a sum of Rs.2,17,290 remains
unclaimed as at 31st March, 2004. As the secretary of the company, how will
you deal with this amount ?

Asha Ltd. sought to refuse registration of shares in the name of Vibha Ltd. on
the ostensible ground that Vibha Ltd. has not complied with the requirements of
Section 292 of the Companies Act, 1956 in making the investment. Is the
action of Asha Ltd. valid ? Justify. (8 marks each)

Answer 2(a)

In terms of Section 205A(5) of the Companies Act, 1956 any money transferred to
the unpaid dividend account of a company which remains unpaid or unclaimed for a
period of seven years from the date of such transfer shall be transferred by the company
to the Investor Education and Protection Fund.

In the given situation the dividend was declared on 31st October, 1996. Out of the
dividend so declared, a sum of Rs.2,17,290 remains unclaimed as at 31st March, 2004.
Since the said amount has remained unpaid or unclaimed for a period of seven years,
such amount has to be credited to the Investor and Education Protection Fund. Therefore,
as a company Secretary, | would adopt following procedure :

(1)

Convene a Board Meeting after giving notice as per Section 286 and approve
the statement in the prescribed form stating all sums to be transferred from the
Unpaid Dividend Account to the Fund, the nature of the sum, the names and
last known addresses of the persons entitled to receive the same, the amount
to which each person is entitled and the nature of his claim thereto and other
particulars as may be prescribed.

Remit the required amount into the concerned specified branch of Punjab National
Bank within a period of 30 days of such amounts becoming due to be credited to
the Investor Education and Protection Fund along with challan in triplicate after
filling in the full description and the nature of the amount tendered and its head
of account and the said bank will return two copies duly stamped to the company
as token of having received the amount.

File with the concerned Registrar of Companies one copy of the stamped challan
received as above evidencing deposit of the amount of the Fund.

Furnish separately to the concerned Registrar of Companies a statement in
Form No. 1 appended to the Rules, duly certified by Chartered Accountant or
company secretary or cost accountant practicing in India or by the statutory
auditors of the company.
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Answer 2(b)

The facts of given problem are based on the case of Ferrom Electronics (P) Ltd. v.
Vizaya Leasing Ltd. (2000) 24 CLC 1216 (Bom.) in which it was held that a shareholder
has the right to transfer his shares. In the absence of any impediment the transferee of
a share is entitled to have the shares transferred in his name. The company whose
shares had been purchased cannot refuse to register the shares arbitrarily or for any
collateral purposes.

It is well settled that section 292 deals with matters of internal management of the
company. Thus merely on the ground that the transferee company (Vibha Ltd. in the
given problem) has not complied with the requirements of Section 292 of the Companies
Act, 1956, the registration of transfer cannot be refused. Therefore, Asha Ltd. should
proceed with the assumption that the Vibha Ltd. had complied with the provisions of
Section 292 and register the transfer.

Question 3

Sadbhavana Ltd. had a record turnover of Rs.100 crore and earned a net profit of
Rs. 23 crore for the year ended 31st March, 2004 which was its 10th year of
operations. Prepare the Board of directors’ report for the year 2003-04. You may
make necessary assumptions about the facts and figures as may be necessary.
(16 marks)
Answer 3(a)

Sadbhavana Ltd.
Report of the Board of Directors

The Board of Directors have pleasure in presenting their 10th Annual Report together
with the audited accounts for the Financial Year ended 31st March, 2004.

1. Operations: The year witnessed all round improvement in the operations of the
Company with the sales turnover touching an all time high of Rs.100 crores,
which represented a 30% growth over the sales recorded in the previous year.
Sales in the domestic market were somewhat sluggish; however, the company’s
export performance was much better. Exports of the order of Rs.20 crores were
made to Indonesia, Malaysia, Singapore and Korea.

The second and final phase of the Company’s diversification programme was
successfully completed during the year, augmenting the manufacturing capacity
for dumpaers, crank, shafts and bull dozers.

2. Financial Results : The profit for the year after depreciation was Rs.30 crores.
After setting apart a sum of Rs.7 crores for taxation, the net profit is Rs. 23
crores. A sum of Rs.5 crores has been transferred to General Reserves which
now stand at Rs.56 crores.

3. Dividend: The Directors are pleased to recommend a higher dividend of 20% on
the equity shares. This will entail a pay out of Rs.9 crores.

4. Bonus Issue: The Board is also pleased to announce a Bonus Issue in the ratio
of 3:2, subject to the approval of the shareholders at the ensuing Annual General
Meeting.
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5.

10.

11.

12.

Prospects : Business prospects for the current year appear to be good. The
order Book as on date is promising at Rs.350 crores. The Company’s forays
into the export market should get a momentum once a full fledged sales office
is set up at Jakarta.

Public Deposits : Fixed Deposits from members of the public were Rs.12 crores.
There are no over due deposits.

Employees’ particulars : The particulars of employees under Section 217(2A)
are contained in Annexure “A” annexed to this Report.

Conservation of Energy, Technology, Absorption and Foreign Exchange Earnings
and Outgo : These particulars required to be furnished under Section 217(1)(e)
are contained in Annexure “B”, annexed hereto and forming part of this
Report.

Directors : In accordance with the Companies Act, 1956 and the Company’s
Articles of Association, Shri X, Shri Y, Shri Z Directors, retire by rotation but
being eligible offer themselves for re-election at the forthcoming annual General
Meeting.

Director’s Responsibility Statement : In terms of Section 217(2AA), the Board
hereby confirm —

() that in the preparation of the Accounts for the financial year ended 31st
March, 2004, the applicable accounting standards have been followed with
proper explanation relating to material departures;

(i) that they have selected such accounting policies and applied them
consistently and made judgement and estimates that were reasonable and
prudent so as to give a true and fair view of the state of affairs of the
Company at the end of the financial year and of the profit of the Company
for the year under review;

(i) that they have taken proper and sufficient care for the maintenance of
adequate accounting records in accordance with the provisions of the
Companies Act, 1956, for safeguarding the assets of Company and for
preventing and detecting fraud and other irregularities;

(iv) that they have prepared the Accounts for the Financial Year ended 31st
March, 2004 on a ‘going concern’ basis.

Auditors : The auditors PQR and Company, Chartered Accountants, Mumbai,
hold office till the conclusion of the ensuing Annual General Meeting but have
expressed their willingness to continue for a further term on the same
remuneration, if re-appointed.

Appreciation : The Board place on record their appreciation of the cooperation
and assistance extended to the company by various Ministries of the Central
and State Governments as well as the Company’s Banker and financiers which
enabled the Company to perform creditably in the year under review. The
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Directors also wholeheartedly thank the employee of the Company for their
unstinted support and dedicated service.

For and on behalf of the Board of Directors
LMN

Chairman and Managing Director
Mumbai - 400 001

May 31, 2004
Encl: Annexures “A” and “B”.

NOTE: Itis assumed that Sadhbhavana Ltd. is an Unlisted Company. Ifitis a listed
company then it must also ensure that requirements of listing agreement are complied
with. The above figures are only indicative. Students may assume any figure.

Question 4

(a) Elucidate the procedure to be followed for incorporation of a private limited
company and outline the distinctive features of such a company under the
Companies Act, 1956.

(b) Discuss the law and procedure relating to inter-corporate loans and investments.
(8 marks each)
Answer 4(a)

The incorporation of a private limited company requires at least two persons or
promoters as they are called. Their first task is to formulate their business plans and
decide on an appropriate name for the company. For availability of names, Form 1A
with a fee of Rs. 500/- is to be filed with the Registrar of Companies of the State concerned.
Four optional names are to be given. These names should not be identical to or closely
resembling the names by which companies have already been registered. Once the
ROC approves a name it remains valid for a period of 6 months.

The next important task is to prepare the Memorandum and Articles of Association
of the proposed company. The minimum paid-up capital is Rs.1 lakh. The Memorandum
and Articles need to be stamped in accordance with the Stamp Regulations in the
concerned state before they are filed with the ROC.

Along with the Memorandum and Articles the promoters should also file Forms 1, 18
and 32 with the prescribed filing fees. If the documents filed are in order, the Registrar
will issue the Certificate of Incorporation in respect of the company. This is conclusive
proof that all requirements in company law pertaining to the incorporation of the company
have been complied with. Then the company is eligible to commence its business
operations.

The distinctive features of private company are as follows:
1. By virtue of Section 3(1)(iii), a private company by its articles must restrict the

number of members to 50, prohibit invitation to public to subscribe for shares or
debentures, prohibit acceptance of deposits.

2. A minimum of two persons may form a private company.
3. It need not have more than two directors.
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4. Certificate of commencement of business is not necessary.
5. The word ‘Pvt. Ltd’. should be suffixed to its name.
6. The company must have a minimum paid-up capital of Rs.1 lakh.

Answer 4(b)

The law relating to inter-corporate loans and investments is governed by
Section 372A of the Companies Act, 1956. A public limited company is allowed to make
aloan to orinvest in the securities of any other company to the extent of 60% of its paid-
up share capital and free reserves or 100% of its free reserves, whichever is more.
Loans/investments in excess of these limits may be made with the prior approval of the
shareholders by means of a Special Resolution. Consent of the Board for any loan or
investment proposal should be unanimous consent of all the Directors present at the
meeting. No loan shall be made at a rate of interest lower than the prevailing bank rate.
A company that has defaulted in the repayment of Public Deposits or interest thereon
shall not make any loan till such default is subsisting. The provisions of Section 372A
do not apply to —

(i
(i
(i

(iv

a private company, unless it is a subsidiary of a public company;
loans from a holding company to its wholly owned subsidiary;
investments made by investment companies;

_— = D D

investments made in pursuance of rights issue.
Procedure relating to inter-corporate loans and Investments

1. Convene Board meeting after giving notice to all directors as per Section 286 to
approve the proposal for inter-corporate loans or investments.

2. Hold Board meeting to consider the proposal to give loan or make investment
and—

(i) if the aggregate amount of proposed loan/investment is within the limits
specified in the first proviso to Sub-section (1) of Section 372A of the Act,
then pass the resolution with all the directors present at the meeting
consenting thereto.

(i) if the aggregate amount of proposed loan/investment exceeds the specified
limits under Section 372A then pass the resolution with all directors present
and fix time, date and venue for holding general meeting to pass the special
resolution thereat.

3. Issue notice in writing at least twenty-one days before the date of general meeting
proposing the special resolution.

4. Hold the General meeting and pass the special resolution. In case of listed
company the resolution will be passed through postal ballot.

5. Incase of listed company, forward to the Stock exchanges where the shares of
the company are listed, copy of the proceedings of the general meeting.

6. File the special resolution in Form No. 23 along with the explanatory statement
with the concerned Registrar of companies.

7. Ensure that approval of the Public Financial Institution(s) has been obtained
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before implementing the proposal if the company has taken any term loan from
any one of the financial institutions.

8. Enter the requisite particulars in respect of every investment or loan made, in
the register maintained for this purpose within seven days of making of such
loan or investment.

Question 5

In the light of provisions of the Companies Act, 1956, state with reasons whether
the following statements are true or false. Attempt any four :

(i) Deposits received by a public company from another public company are
reckoned as deposits under the Companies (Acceptance of Deposits) Rules,
1975.

(i) Unless depreciation is provided, there is no way dividends can be paid by a
company.

(iii) ~ All resolutions that are passed at Board meetings need only simple majority, as
special resolution has nothing to do with Board meetings.

(iv) A special resolution requires two-thirds majority of total voting power.

(v) Minutes of the Board meeting needs to be signed by the chairman within 30
days of the meeting. (4 marks each)

Answer 5(i)

False. In terms of Rule 2(b)(iv) of the Companies (Acceptance of Deposits) Rules,
1975, deposit means any deposit of money with and includes any amount borrowed by
a company but does not include any amount received by a company from any other
company.

Answer 5(ii)

False. As per proviso(c) to Section 205(1) of the Companies Act, 1956, the Central
Government may, if it thinks necessary so to do in the public interest, allow any company
to declare or pay dividend for any financial year out of the profits of the company for that
year or any previous financial year without providing for depreciation. Thus, after obtaining
the approval of the Central Government, dividend may be paid by a company without
providing for depreciation.

Answer 5(iii)

False. Generally resolutions passed at Board meetings need only simple majority
as there is no provision for special resolution for Board Meetings. However, there are
certain resolutions which are required to be passed at Board meetings by unanimous
vote. These are:

() Power to appoint or employ a person as its managing director under
Section 316 or manager under Section 386 if he is managing director or
manger of one and not more than one other company.

(i) Power to invest in shares or debentures of any body corporate under
Section 372A.
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Answer 5(iv)

False. As per Section 189(2)(c) of the Companies Act, 1956, a resolution shall be a
special resolution when the votes cast in favour of the resolution (whether on a show of
hands or on a poll, as the case may be), by members who, being entitled so to do, vote
in person, or where proxies are allowed, by proxy, are not less than three times the
number of the votes, if any, cast against the resolution by members so entitled and
voting. Therefore, a special resolution requires 3/4th majority of total voting power.

Answer 5(v)

Section 193 of the Companies Act, 1956 contains provisions regarding signing of
minutes of Board meeting. Sub-section (1A) to said section provides that each page of
every minute book shall be initialled or signed and the last page of the record of
proceedings of each meeting in such books shall be dated and signed in the case of
minutes of proceedings of a meeting of the Board or of Committee thereof, by the
Chairman of the said meeting or Chairman of the next succeeding meeting. Therefore,
it is not necessary that the minutes should be signed by the Chairman within 30 days of
the meeting.

Question 6

(a) Outline the meaning and significance of a ‘charge’. What are the charges that
need to be registered ? What are the consequences of non-filing of a charge ?
(6 marks)

(b) Ajay, a shareholder of Adarsh Ltd., wrote to the company for supply of copies of
100 folios of register of members. The company insisted that before asking
copies of the folios, Ajay ought to have taken inspection and specified the
particulars of the folios. Without such inspection, copies of folios cannot be
made available. Advise Ajay. (5 marks)

(c) Zahir wrote to the company to supply him copies of audited balance sheets
since 31st March, 2001. The company refused to supply him all these balance
Sheets but was willing to supply the last audited balance sheet of the company
for the financial year ended 31st March, 2004. Advise Zahir. (5 marks)

Answer 6(a)

A charge is a right created by any person including a company referred to as “the
borrower” on its assets and properties, present and future, in favour of a financial institution
or a bank, referred to as “the lender”, which has agreed to extend financial assistance.
Charge is created to secure the money borrowed.

Section 125(4) lays down that the following nine types of charges are registrable
under this section :

a charge for the purpose of securing any issue of debentures;

2. afloating charge on the undertaking or any property of the company including
stock in trade;

3. acharge on uncalled share capital of the company;
4. acharge on calls made but not paid;
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a charge on any immovable property, wherever situated, or any interest therein;
a charge on a ship or any share in a ship;
a charge on any book debts of the company;

® N o o

a charge on goodwill, on a patent or a licence under a patent, on a trade mark or
on a copyright or a licence under a copyright; and

9. acharge, not being a pledge, on any movable property of the company.
Consequences of non-registration of charge

According to Section 125 (1) of the Companies Act, 1956, if the prescribed particulars
of a charge, which is required to be registered by a company, are not filed with the
Registrar of Companies for registration, it shall be void against the liquidator and any
creditor of the company. This does not, however, mean that the charge is altogether
void and the debt is not recoverable. So long as the company does not go into liquidation,
the charge is good and may be enforced.

Thus, non-filing of particulars of a charge does not invalidate the charge against the
company as a going concern. It is void only against the liquidator and the creditors at
the time of liquidation.

Answer 6(b)

In terms of Section 163(2) of the Companies Act, 1956, except when the register of
members is closed under the provisions of the Act, the said register shall be open for
inspection during the business hours of the company, (subject to such reasonable
restrictions as the company may impose so that not less than two hours in each day
are allowed for inspection) to the inspection of any member without fee. Sub-
section (3)(b) of said section provides that any such member may require a copy of any
such register or any part thereof on payment of requisite fees. The words ‘such member’
referred to in sub-section (3) indicate that inspection of register by member is necessary
before he can demand a copy thereof.

Therefore, in the present case, Ajay is advised to inspect the register. Thereafter
he may, on payment of requisite fee, apply to company for supply of copies of 100 folios
of register of members.

Answer 6(c)

Section 219 of the Companies Act, 1956 contain provisions relating to circulation of
accounts. As per sub-section (2) of said section, any member or debentureholder of a
company and any person from whom the company has accepted a deposit shall, on
demand, be entitled to be furnished, free of cost, with a copy of the last balance sheet
of the company and of every document required by law to be annexed or attached
thereto, including the profit and loss account and the auditors' report.

Therefore, in the present case, if Zahir is a member or debentureholder or depositor
of a company, he is advised to make a demand for last balance sheet of the company
but not all balance sheets as required by him. If he is not a member etc. of the company,
he has no right to demand any copy of balance sheet of the company. He can, however,
inspect them at the Office of Registrar of Companies.
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Question 7

(a) The Chairman and the Company Secretary are charged with the offence of
violation of the mandatory provisions of the Companies Act, 1956 for having
failed to file necessary returns as per the Act. They feel that there could be
penal action against them only if there is deliberate violation of law and not
when there were inadvertent errors. Hence, in their opinion, there should not be
any prosecution. Advise them.

(b) Holder of only one share of a large public company gave notice under
section 284 of the Companies Act, 1956 for removal of the whole-time director
who is the CEO of the company at the ensuing AGM. The company has been
advised not to entertain the notice in view of non-compliance of requirements of
section 188 in regard to circulation of members’ resolution. The matter has
been referred to you for a second opinion. Advise. (8 marks each)

Answer 7(a)

Section 633 of the Companies Act, 1956 empowers the Court to grant relief in
certain cases. In Farouk Irani and Another v. Board for Industrial and Financial
Reconstruction (2002) 48 CLA 16, it was held that the power to grant relief under
Section 633 of the Act is discretionary. The court can be called upon to exercise this
power only when it is satisfied that the defaulting officer has acted honestly and reasonably
and having regard to all circumstances of the case, he ought to be excused. Where
violations of statutory provisions are alleged and some of them are mandatory, ruling
out the question of bona fides, the Court will not be inclined to exercise its discretion in
favour of the applicants.

Thus, where there is violation of statutory provisions the company may not obtain
relief from the court. The only other alternative open to chairman and company secretary
is to contest the proceedings before the Judicial Magistrate before whom the complaint
is instituted.

Answer 7(b)

Section 284 of the Companies Act, 1956 contains provisions regarding removal of
directors. For this purpose, special notice is required to be given to the company. The
said section nowhere prohibits the receipt of special notice by holder of one
shareholder. In terms of sub-section (4) of said Section, the Company Law Baord has
powers to direct a company not to circulate the notice for removal of a direction if it is
convinced that the provisions of this Section are being abused.

The matter referred to in the given problem is similar to the one considered in Dabur
India Ltd. v. Anil Kumar Poddar (2002) 108 Comp. Cas 293 Company Law Board in
which it was held that by virtue of Section 284(4) of the Companies Act, the Company
Law Board has the power to direct a company not to circulate the notice for removal of
a director if it was convinced that the provisions of this section were being abused. In
the instant case, it is felt that the removal of whole-time director who is also the CEO of
the Company, sought in the notice was not bona fide exercise of the respondent’s right
as shareholder but was sent for an ulterior motive and it was an abuse of the provisions
of Section 284 of the Act.Therefore, in my opinion, company is advised to file an
application to the Company Law Board for rescinding the petition.
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Question 8

(a) Advance Solutions Pvt. Ltd. is a company engaged in development of software.
Ajit, Baljit and Charanijit are the only shareholders and directors of the company.
Ajit has recently started his own independent software development company.
Baljit and Charanijit are of the view that continuation of Ajit as director and
shareholder of the company will be against the interests of the company.
Therefore, they want to expel Ajit as a member as well as director of the company.
Aavise Baljit and Charanijit.

(b) Shares of Anand Pvt. Ltd. are held by Ram and Shyam in the proportion of
70:30. Ram transfers his entire shareholding in favour of Rama Investments
Ltd. Anand Pvt. Ltd. became a subsidiary of a public company and changed its
status as such. State the implications of above and enumerate the procedure,
if any, required to be followed in this regard. (8 marks each)

Answer 8(a)

Section 284 of the Companies Act, 1956 provides that a company may by ordinary
resolution passed in general meeting after due receipt of special notice, remove a director
before the expiry of his term of office. Therefore, in the present case Baljit and Charanjit
may hold the general meeting after complying with the provisions of Sections 190 and
284, and remove Ajit from the directorship of the Company. In case of private limited
companies, since the company is a private limited company, if its articles contain a
provision for expulsion of member, Ajit may be expelled as a member. In the case of a
public limited company, the expulsion of a member is illegal.

Answer 8(b)

In the given problem, 70% shareholding of Anand Private Ltd. has been acquired by
Rama Investments Ltd. as Ram has transferred his entire shareholding in favour of said
company. This means that Rama Investments Ltd. becames a holding company of
Anand Pvt. Ltd. Further, Anand Pvt. Ltd. becomes a subsidiary of a Public Company in
terms of Section 3(i)(iv)of the Act according to which a private company which is a
subsidiary of a public company will be termed as public company. A private company
which is a subsidiary of a public company is throughout in the Act put in the same
position as a public company and all the provisions of the Act applicable to public
companies shall apply to such subsidiary company. Accordingly, Anand Pvt. Ltd. shall
have to comply with the applicable provisions of the Act.

However, the company may:

— limit the number of its members to fifty :

— prohibit invitation to public to subscribe for the shares or debentures.
— prohibit any invitation or acceptation of deposits.

The procedure to be adopted is as follows :

() A private company on becoming a subsidiary of a public company should
increase its paid-up capital forthwith to five lakh rupees.

(i) the number of members should be enhanced to seven within six months from
the date of the company becoming subsidiary of a public company.
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(iii) the name of the company has to be changed to comply with the requirements of
Section 13 by deleting the word ‘Private’ in its name.

(iv) The change of name has, of course, to be registered with the Registrar under
Section 23 of the Act and fresh certificate of incorporation has got to be issued
with necessary alterations embodied therein.




ECONOMIC, LABOUR AND INDUSTRIAL LAWS
Time allowed : 3 hours Maximum marks : 100
NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.
Question 1

With reference to the relevant legal enactments, write short notes on any five of the
following :
(i) Current account transactions
(i) Concept of sustainable development
(i) Assignment of a trade mark
(iv) Cartels
(v) Hazardous substance
(vi) Objectives of the Foreign Contribution (Regulation) Act, 1976. (3 marks each)

Answer 1
(i) Current Account Transaction

As per Section 2(j) of the Foreign Exchange Management Act, 1999 “current account
transaction” means a transaction other than a capital account transaction and includes,-

(@) payments due in connection with foreign trade, other current business, services,
and short-term banking and credit facilities in the ordinary course of business;

—
O
-

payments due as interest on loans and as net income from investments;

—~
(¢
-~

remittances for living expenses of parents, spouse and children residing abroad;
and

(d) expenses in connection with foreign travel, education and medical care of parents,
spouse and children.

Under the Act freedom has been granted for selling and drawing of foreign exchange
to or from an authorized person for undertaking current account transactions. However,
the Central Government has been vested with powers in consultation with Reserve Bank
to impose reasonable restrictions on current account transactions. The Central
Government has framed Foreign Exchange Management (Current Account Transactions)
Rules,2000 dealing with various aspects of current account transactions. The Rules
contain three schedules prescribing the kinds of transactions which are prohibited,
transactions which require prior approval of Central Government and transactions which
require prior approval of Reserve Bank respectively.

(ii) Concept of Sustainable Development

The concept of ‘sustainable development’ was first highlighted at the United Nations
Conference on the Human Environment held at Stockholm in June, 1972. Universe is
one of the rarest gifts of the nature. Itis therefore, essential for the people who live now
to use the resources of earth sustainably and prudently so that they do not deny certain

2
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benefits to future generations. Various international conferences have been held on the
subject of environmental planning etc. the important one being the “The United Nations
Conference on Environment and Development popularly known as the Earth Summit
held at Rio De Jeneiro in Brazil in June, 1992 where the duty of the states to execute
sustainable development in the form of legislations was reiterated.

Article 48 A- Directive Principles of State Policy and Article 51A of the Constitution
make it one of the fundamental duties of citizens of India to protect environment. In
1972, Department of Science and Technology constituted a National Committee on
Environment Planning and Coordination to identify and investigate problems of preserving
and improving the human environment and also to propose solutions for environmental
problems. Water (Prevention and Control of Pollution) Act was enacted in 1974, Air (Prevention
and Control of Pollution) Act was passed in 1981 followed by Environment Protection Act,1986
and National Environment Tribunal Act,1995 to further the cause of sustainable development.

(iii) Assignment of Trademark

As per Section 2(1)(b) of the Trademarks Act,1999 ‘assignment’ means an
assignment in writing by act of parties concerned. Section 37 of the Trade Marks Act,
1999 entitles the registered proprietor of a trademark to assign the trademark and to give
effectual receipts for any consideration for such assignment. Section 38 deals with the
assignability of a registered trade mark with or without goodwill of the business either in
respect of all goods or services or part thereof. Section 39 provides that unregistered
trademark may be assigned with or without the goodwill of the business concerned.

The Act under Section 42 stipulates conditions for assignment of a trademark without
goodwill of business. Such an assignment shall not take effect unless the assignor
obtains directions of the Registrar and advertises the assignment in accordance with
the directions of the Registrar and in the prescribed manner.

Section 43 deals with the assignability of certification trademarks and provides that
the assignment of certification trademark can be done only with the consent of the
Registrar. Section 44 states that associated trademarks shall be assignable only as a
whole but they will be treated as separate trade marks for all other purposes. Section 45
deals with the procedure for registration of assignment and provides that where the
validity of an assignment is in dispute between the parties, the Registrar may refuse to
register the assignment unless the rights of parties are determined by the competent
court.

(iv) Cartels

Under the MRTP Act, 1969 the term ‘cartel’ was not explicitly defined. The implicit
reference to “Cartel” in Section 33(1)(d) has been replaced by explicit definition of “Cartel”
under the Competition Act, 2002. “Cartel” as defined under Section 2(c) includes an
association of producers, sellers or distributors, traders or service providers who, by
agreement amongst themselves, limit, control or attempt to control the production,
distribution, sale or price of or, trade in goods or provision of services.

Section 3 (3) of the Competition Act prohibits any anti-competitive agreements or
decisions taken by Cartels which;

(@) directly or indirectly determines purchase or sale prices;
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(b) limits or controls production, supply, markets, technical development, investment
or provision of services;

(c) shares the market or source of production or provision of services by way of
allocation of geographical area of market or type of goods or services or number
of customers in market or in any other similar way;

(d) directly or indirectly results in bid rigging or collusive bidding.

The above situations are deemed to have appreciable adverse effect on competition.
However any agreement entered into by way of joint venture, which increases the
efficiency in production, supply or distribution, storage, or control of goods or provision
of services, has not been construed to be anti-competitive having appreciable adverse
effect on competition.

(v) Hazardous Substance

The term Hazardous Substance has been defined under Section 2(e) of the
Environment (Protection) Act, 1986 as to mean any substance or preparation which, by
reason of its chemical or physico-chemical properties or handling is liable to cause harm
to human beings, other living creatures, micro-organism, property or the environment.
The Act fixes responsibility on persons handling hazardous substances to comply with
certain safeguards for the prevention, control and abatement of environmental pollution
and also enjoins upon them responsibility to furnish certain information to the authorities
in certain cases.

Government of India has made different sets of Rules to deal with hazardous
substances. They are :

(1) Manufacture, Storage and Import of Hazardous Chemicals Rules, 1989.

(2) Chemical Accidents (Emergency, Planning, Preparedness and Response) Rules,
1996.

(8) Hazardous Wastes (Management and Handling) Rules, 1989.
(4) Bio-Medical Wastes (Management and Handling) Rules, 1989.
(vi) Objectives of Foreign (Contribution) Regulation Act, 1976

In view of widespread concerns about the unregulated receipt of funds from foreign
agencies by individuals and agencies in the country, the Government enacted Foreign
Contribution (Regulation) Act, 1976 to regulate the acceptance and utilisation of foreign
contribution or foreign hospitality by certain categories of persons or associations.
Precisely, the preamble to the Act states the object of the enactment of the Act is to
regulate the acceptance and utilisation of foreign contribution or foreign hospitality by
certain persons or associations, with a view to ensuring that Parliamentary institutions,
political associations and academic and other voluntary organisations as well as
individuals working in the important areas of national life may function in a manner
consistent with the values of a sovereign democratic republic, and for matters connected
therewith or incidental thereto.

Question 2

(a) “The Industries (Development and Regulation) Act, 1951 has lost its sting as
the Licence Raj was given a decent burial by the liberalisation policy of the
Government.” Discuss. (5 marks)
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(b) Write an exhaustive note on the functions of the Competition Commission of
India. (6 marks)

(c) Dasgupta Publishers Ltd. had entered into a contract with Sun Papers Ltd. for
purchase of paper for publication of a journal. The allegation of Dasgupta
Publishers Ltd. was that the paper supplied by the company was inferior in
quality and different from the sample shown before the contract was entered
into. Will Sun Papers Ltd. be liable for indulging in an unfair trade practice?

(2 marks)

(d) Sapna bought a computer from the manufacturer. She did not enter into an
annual maintenance contract with the manufacturer. The computer developed
some fault and she sought assistance of manufacturer for its repair. The
manufacturer charged exorbitant fee for repairing, thereby compelling her to
enter into an annual maintenance contract. State with reasons whether Sapna
can sue the manufacturer for indulging in a monopolistic or restrictive trade
practice. (2 marks)

Answer 2(a)

Industries (Development & Regulation) Act, 1951 was enacted to provide for
development and regulation of certain industries. Over the years, keeping in view the
changing industrial scene in the country, the policy of the Government underwent certain
modifications. Industrial licensing policy and procedures have been liberalised from time
to time. With the liberalization of Indian economy a number of changes were brought
about in the system of industrial approvals. Major policy initiatives and procedural reforms
were called for in order to actively encourage and assist Indian entrepreneurs to exploit
and meet the emerging domestic and global opportunities and challenges.

After the introduction of New Industrial Policy in the year 1991 industrial licensing is
now required only in six industries mainly on account of environmental, safety and strategic
considerations. Similarly, there are only three industries reserved for the public sector.

Therefore, the statement that Industries (Development and Regulation) Act,1951
has lost its sting as the Licence Raj was given a decent burial by the liberalization policy
of the Government is correct to the extent that the role played by the Government has
been changed from that of exercising control to one of providing support and guidance
by simple and transparent procedures and by eliminating delays. Similarly, provisions
relating to investigation and takeover have become almost redundant without any practical
utility.

Answer 2(b)

Competition Commission of India (CCI) has been entrusted with vast powers and
endowed with various functions under the Competition Act,2002. Following are the
functions of the Commission:

(1) Inquiry into certain agreements and dominant position of enterprise

Section 19 of the Act empowers the Commission to inquire into any agreement
entered into by any enterprise or association of enterprises or person or
association of persons in respect of production, supply, distribution, storage,
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acquisition or control of goods or provision of services which causes or is likely
to cause an appreciable adverse affect on competition within India.

The Commission has also been empowered to inquire into any abuse of dominant
position by an enterprise, amounting to violation of Section 4(1).

(2) Inquiry into Combination by Commission

The Commission under Section 20 of the Competition Act,2002 may inquire
either upon its own knowledge or upon receipt of information relating to acquisition
referred to in Section 5 (a) or acquiring of control referred to in Section 5(b) or
merger or amalgamation referred to in Section 5 (c) into the appreciable adverse
effect caused or likely to be caused by such combination on competition in
India.

(8) Reference by Statutory Authority

The term “statutory authority” has been defined in Section 2(w) of the Act.
Section 21 of the Act provides that if in the course of a proceeding before any
statutory authority, an issue is raised by any party that any decision which such
authority has taken or proposes to take, is or would be, contrary to the provisions
of the Competition Act 2002, it may make a reference in respect of such issue
to the Commission and seek its opinion. The Commission is required to give its
opinion, on receipt of the reference, after hearing the parties to the proceedings,
within 60 days of receipt of such reference to such authority on the issues
referred to it.

(4) Competition Advocacy

Under Section 49 the Central Government may seek the opinion of the CCl on
the possible effects of the policy on competition. On receipt of such a reference,
the Commission is required to give its opinion to the Central Government, within
sixty days of making such a reference. However, the opinion given by the
Commission is not binding upon the Central Government in formulating the

policy.
Answer 2(c)

Dasgupta Publishers Ltd. will not succeed against the Sun Papers Ltd. for unfair
trade practices under the MRTP Act, 1969. The facts in the given problem are similar to
Dewan Publications (P) Ltd. v. Sterling Papers Inc. [(1999) 34 CLA 326 (MRTPC)].

The MRTP Commission while dismissing the complaint against the respondent held
that the MRTP Act had not defined the expression ‘consumer’. It was settled law that
when an expression had not been defined in an enactment, the expression used in a
similar Act could be adopted for ascertaining the meaning of that expression. In view of
the definition in Section 2(d) of Consumer Protection Act, a consumer had to be a
person. The word person defined in Section 2(m) of the Consumer Protection Act,1986
does not include a company registered under the Companies Act. Here both the
complainant and the respondent were companies and therefore the complainant would
fall outside the purview of the expression ‘person’. The complainant could not therefore
be treated as consumer for the purpose of Section 10(a)(i) of MRTP Act.

Although any and every breach of a contract involving a commercial transaction
would partake of the character of unfair trade practice, the complainant cannot
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convert the case of breach of contract of a commercial transaction between the parties
into that of adoption of/or indulgence in any kind of restrictive trade practice and/or
unfair trade practice for the purpose of MRTP Act.

Answer 2(d)

The facts of the problem are similar to that of Director General (I&R) v. H.C. Ltd.
(1995) CLJ 227 MRTPC where the Commission held that from the mere circumstance
that the respondent did not undertake maintenance or servicing of the computers sold
on cash basis and that for reasons of commercial viability it undertook such services
only on AMC basis it could not be inferred that the charges were unreasonable. Secondly,
there is no condition imposed by the manufacturer that the buyer should get the
maintenance done only through the manufacturer after the expiry of the warranty. It
may therefore be concluded that the company is not indulging in monopolistic/restrictive
trade practices. As far as exorbitant charges are concerned, it should be established
that the amount charged is either in excess of the statutory requirement or the charge is
more than the agreed one. Then it can be an unfair trade practice. In the instant case
such claim is non-existent.

Question 3

(a) With reference to the relevant provisions of the Foreign Exchange Management
Act, 1999, advise on the following :

(i) Rani, an Indian national, failed to realise and repatriate foreign exchange
amounting to Rs.50 lakh. She is interested in compounding the said offence.

(i) Vaibhav, an Indian resident, invites Keshav, an NRI in the USA, to stay as
his guest while he is in India on a business trip. Does Vaibhav violate the
law while incurring expenditure on his friend’s hospitality ?

(i) Rekha, a person resident in India, desires to make a gift of $200 to her
brother, a person resident outside India, on the occasion of his marriage.

(iv) Vijay, a person resident outside India, wants to repatriate outside India the
sale proceeds of the immovable property in India. (2 marks each)

(b) Ananda Swar Mondal, a cultural association in Kolkata formed for the sole
purpose of promoting Rabindra Sangeet, has been offered gift of $5,000 by a
society in USA. Can the association receive it without violating the provisions
of the Foreign Contribution (Regulation) Act, 1976 ? (3 marks)

(c) Two persons applied for registration of the same trade mark at the same time.
In such a case, how will the proprietorship of the trade mark be decided ?
(4 marks)

Answer 3(a)(i)

Ms. Rani can get the offence compounded under Section 15 of the Foreign Exchange
Management Act, 1999 read with Foreign Exchange Management (Compounding
Proceedings) Rules,2000 by submitting an application within 180 days to the Chief General
Manager of Reserve Bank of India as the non-realisation and non-repatriation of foreign
exchange is a quantifiable contravention of the provisions of Section 8 of the Act and
the sum involved is Rs. fifty lakhs. Rani is also required to pay certain compounding
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amount and then the authority may drop further proceedings. Compounding is permitted
even when the matter is pending before the Adjudicating Authority.

Answer 3(a)(ii)

Vaibhav does not violate the law while incurring expenditure on his friend’s hospitality.
The transaction does not fall under any of the provisions of FEMA,1999 as the expenditure
incurred by Vaibhav is in India and in Indian rupees and has nothing to do with foreign
exchange.

Answer 3(a)(iii)

There will be no violation of the provisions of FEMA,1999 as making a gift is a
current account transaction and as per Foreign Exchange Management (Current Account
Transactions) Rules,2000 the permission of Reserve Bank is not required for gifts upto
US$ 5000 per remitter per annum.

Answer 3(a)(iv)

Foreign Exchange Management (Acquisition and Transfer of Inmoveable Property
in India) Regulations, 2000 puts a restriction on a person resident outside India, to
transfer any immoveable property, except with the prior permission of the Reserve Bank.

However, a person resident outside India who is a citizen of India or a person of
Indian origin is allowed to repatriate the sale proceeds outside India in the event of sale
of any immovable property other than agricultural land/farm house/plantation property in
India, provided the following conditions are satisfied:

(@) The immovable property was acquired by the seller in accordance with the
provisions of foreign exchange law in force at the time of acquisition by him or
the provisions of the above mentioned regulations;

(b) The amount to be repatriated does not exceed the amount paid for acquisition of
such property.

(c) Incase of residential property, the repatriation of sale proceeds is restricted to
not more than two such properties.

Answer 3(b)

Receipt of foreign contribution by a cultural association is permitted only if it is
registered with the Central Government in accordance with Foreign Contribution
(Regulation) Rules. Moreover, it has to intimate to the Secretary to the Government of
India, in the Ministry of Home Affairs, New Delhi in the Form FC-3 in duplicate within
sixty days of the closure of the year on 31st March every year (the year beginning on the
1st day of April) about the receipt of such contribution regarding:

source of such foreign contribution;
manner in which such contribution was received;
purpose for which such contribution was utilised;

the manner in which such contribution was utilised.
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Under Section 6 of the FCRA Ananda Swar Mandal can accept foreign contribution
through a bank mentioned in the application for registration. In case the donation is
received through a bank other than that mentioned in the application or the intimation of
receipt of foreign contribution is not given or any false intimation is given, the Central
Government may by notification in the Official Gazette prohibit such an association
from receiving any foreign contribution after the date of issue of such notification without
its prior permission.

Answer 3(c)

It has been held by the courts in various cases that the ownership of a trademark is
decided by its usage in commercial transactions. The Supreme Court in Uniply Industries
Ltd. v. Unicorn Plywood Pvt. Ltd. And Others observed that:

() forinherently distinctive marks ownership is governed by priority of use for such
marks. The first user of sale of goods/services is the owner who is senior to
others.

(i) These marks are given legal protection against infringement immediately upon
adoption and use in trade.

(i) Some courts indicated that even prior sales of goods — though small in size with
the mark — are sufficient to establish priority, the test being to determine
continuous prior user and the volume of sale or the degree of familiarity of the
public with the mark.

Therefore, the proprietorship of the trademark will be decided by the date of usage
of the mark by a person in business transactions. Mere registration does not give any
priority or absolute rights to the registrant. As per Section 34 of the Trademark Act,
2002, a proprietor or a registered user of a Trade mark cannot restrain the use of identical
trade mark by another if such other person was using the Trade Mark prior to the date of
use or registration of first mentioned trade mark.

Question 4

(a) State the procedure relating to restoration of a lapsed patent under the Patents
Act, 1970.

(b) Explain the functions of environmental laboratories under the Environment
(Protection) Act, 1986.

(c) Rajan had taken an insurance policy on his life. While he was travelling in the
car of a friend, the vehicle caught fire and all the occupants including the driver,
sustained serious injuries. Later on, Rajan died in the hospital. His wife filed a
claim which was refused on the ground that the driver did not have a valid
licence. She filed a case with the Consumer Disputes Redressal Forum. Will
she succeed ? Decide with reasons and relevant case law, if any.

(5 marks each)

Answer 4(a)

Section 60 of the Patents Act, 1970 dealing with application for restoration of lapsed
patent provides that where a patent ceased to have effect by reason of failure to pay any
renewal fee within the period prescribed under section 53 or within extended period
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under section 142(3) the patentee or his legal representative and where the patent is
held by two or more persons jointly, then with the leave of the Controller one or more of
them without joining the others, may within eighteen months from the date on which the
patent ceased to have effect, make an application for the restoration of the patent in
Form 15, containing a statement verified in the prescribed manner and fully setting
out the circumstances which led to the failure to pay the prescribed fee. Controller
may however require the applicant to furnish such further evidence as he may think
necessary.

Where applicant requests for a hearing within the time allowed and the Controller,
after giving the applicant such a hearing, is prima facie satisfied that the failure to pay
the renewal fees was unintentional and that there has been no undue delay in making of
the application, he shall publish the application. Rule 85 of the Patent Rules,2003 provides
that at any time within two months from the date of advertisement of the application in
the Official Gazette, any person interested may give notice of opposition thereto in
Form 14. The Controller shall send a copy of the notice of opposition to the applicant.

After the filing of written statement, reply statement and evidence, if the Controller
decides in favour of the applicant, the applicant shall pay the unpaid renewal fees and
the additional fee specified in the First Schedule, within a month from the date of the
order of the Controller allowing the application for restoration. Thereafter, the Controller
shall publish his decision of restoration.

Answer 4(b)

Section 12 of the Environment (Protection) Act,1986 empowers the Central
Government to establish by notification in the Official Gazette, one or more environmental
laboratories or recognise one or more laboratories or institutes as environmental
laboratories to carry out certain functions under the Act.

Rule 9 of the Environment (Protection) Rules, 1986 specifies the following functions
of environmental laboratories:

() To evolve standardised methods for sampling and analysis of various types of
environmental pollutants;

(i) Toanalyse samples sent by the Central Government or the Officers empowered
under Sub-section (1) of Section 11;

(i) To carry out such investigations as may be directed by the Central Government
to lay down standards for the quality of environment and discharge of
environmental pollutants, to monitor and to enforce the standards laid down;

(iv) Tosend periodical reports regarding its activities to the Central Government;

(v) To carry out such other functions as may be entrusted to it by the Central
Government from time to time.

Answer 4(c)

The insurance company cannot refuse the claim of Rajan as he had taken the policy
for life insurance and his wife is entitled to claim the insurance amount in the event of
his death irrespective of the fact whether the driver has valid driving licence or not as the
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validity of drivers' licence has nothing to do with life policy of the insured. Further in the
case of Jitendra Kumar v. Oriental Insurance Co. Ltd. the Supreme Court has upheld
even the insurance claim of the car when the driver did not have a valid driving licence.
Hence Rajan's wife succeeds in her claim.

Question 5

(a) Mention the provisions of the Trade Marks Act, 1999 regarding removal of a
trade mark for non-use.

(b) State the provisions of the Air (Prevention and Control of Pollution) Act, 1981
and the rules made thereunder relating to control of noise pollution.

(c) In February, 1999, Dhirendra opened an account under the national savings
scheme in the General Post Office in Nagpur. In March, 2000, he opened a
similar account in another post office in Pune. On his retirement from service,
he got both the accounts transferred to a branch of the Post Office in Bhopal.
When he sought to close the accounts by withdrawing the amount together
with interest, the Post Office pointed out that under the National Savings Scheme
Rules, he could have opened only one account and thus would not be entitled to
receive any interest on the second account opened in Pune. Dhirendra wants to
file a complaint with the Consumer Disputes Redressal Forum. Will he succeed?

Decide giving reasons and citing case law, if any. (5 marks each)
Answer 5(a)

Section 47 of the Trade Marks Act,1999 deals with removal of a trade mark from the
register on the ground of non-use and provides that a trade mark which is not used within
five years of its registration, becomes liable for removal either completely or in respect
of those goods or services for which the mark has not been used. The five years period
starts from the date on which the trademark actually enters on the register. However,
Section 47(3) protects a mark from being removed from the register on ground of non-
use if such non-use is shown to have been due to special circumstances in the trade,
which may include restriction imposed, by any law or regulation on the use of trademark
in India.

Answer 5(b)

In order to control the noise pollution caused from various sources such as industrial
activity, construction activity, generator sets, loud speakers, public address system,
music systems, vehicular horns and other mechanical devices the Central Government
has framed certain rules known as ‘The Noise Pollution (Regulation and Control) Rules,
2000. The rules provide for the ambient air quality standard in respect of noise for
different areas/zones. An area comprising 100 metres around hospitals, educational
institutions and courts has been declared as the silence area/zone. The ambient air
quality standards shall also be considered by all the development authorities, local
bodies while taking any development activity. A loud speaker or a public address system
is not allowed to be used at night (between 10:00 p.m. to 6:00 a.m.) except in closed
premises for communication. Whoever commits any offence of playing music or uses
any sound amplifiers, beats a drum or blows a horn, etc. in a silence zone/area has been
made liable to a penalty.
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Answer 5(c)

The facts of the case are similar to that of Department of Posts & Telegraphs v. Dr.
R C Saxena [ R.P. No. 588/95 decided on 8.1.1997 (NCDRC)] In this case the State
Commission, Himachal Pradesh held that the appellant department did not obtain any
undertaking from the complainant that he had not opened any account under the said
scheme earlier. If the Postal Department wants to put the depositor under some
disadvantage on account of opening of the second account in pursuance of the rules, it
was also under an obligation to inform in advance to the depositor about the relevant
rules and the disability as above. It does not appear that the department has done so.
Therefore, the appellants cannot take away the right of the respondent/complainant by
taking shelter of Rules 3 and 156(iv) of the NSS Rules, 1987 or Rule 17 of the Post
Office Savings Banks General Rules, 1981. It can be logically presumed that such NSS
Rules were only meant for the administrative convenience of the department and was
not to bar the payment of interest on an account opened by the depositor in ignorance of
this Rule.

Dismissing the Departments appeal the National Commision held that the opening
of the second account by the respondent was an irregularity not amounting to contravention
of the rules. The respondent was entitled to interest on the deposit.

Question 6

(a) Explain the provisions of the Copyright Act, 1957 regarding administration of
rights of an owner by a copyright society.

(b) Write a note on liability for pollution referring to pronouncements by the Supreme
Court of India.

(¢) An insurance company did not settle the insurance claim amounting to
Rs.2 lakh on the plea that Shambhu, the assured, had not disclosed material
facts about his illnesses, i.e., high blood pressure and history of diabetes, at
the time of submitting the proposal. Shambhu denies the allegations and pleads
that he had not concealed anything. The insurer contended that the onus of
proof lies on the assured to prove beyond doubt that he had not misrepresented
about the material facts. Will the contention of the insurance company be given
credence by the Consumer Disputes Redressal Forum ? Give reasons in support
of your answer and refer to relevant case law, if any. (5 marks each)

Answer 6(a)

Section 34 of the Copyright Act,1957 empowers a Copyright Society to accept
exclusive authorisation from an owner of Copyright to administer any right in any work
by issuing licences or collection of licence fee or both. Such authorisation can be
withdrawn by an owner without prejudice to the rights of the Copyright Society.

A Copyright Society under the Act is competent to enter into agreement with any
foreign society or organisation, administer rights corresponding to rights under the Indian
Copyright Act, to entrust such foreign society or organisations the administration in any
foreign country of rights administered by the said Copyright Society in India or for
administering in India the rights administered in a foreign country by such foreign
society or organisation.
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Section 34(3) empowers the Copyright Society to:
(i) issue licences under Section 30 in respect of any rights under the Act;
(i) collect fees in pursuance of such licences;

(iii) distribute such fees among owners of rights after making deductions for its own
expenses; and

(iv) perform any other function consistent with the provisions of Section 35.

Section 35 deals with control over the society by the owner of rights and provides
that every Copyright Society is subject to the collective control of the owners of the
rights whose rights it administers. It does not include owners of rights administered by a
foreign society or organisation.

Answer 6(b)

Liability for pollution, whether the pollution is caused by an individual or by a
corporation, may be civil or criminal. Civil liability refers to what is known as tortious
liability. A tort is a civil wrong for which the ordinary remedy is damages. The duty
breached by the wrong-doer is not one owed to any particular person but owed to all
persons in general who are likely to be affected by the particular wrongful conduct. The
precursor for most stringent provisions in pollution control law is the Supreme Court
judgement in Shriram Foods and Fertilizer Industries and anotherv. Union of India and
Others [(1986) 1 Comp. LJ 25 (SC)]. In this case the Supreme Court allowed the
recommencement of manufacturing operations on the condition that an officer who is
the ‘occupier of the plant under the Factories Act, 1948, and/or the officer who is
responsible to the management for the actual operation of the plant as its head to be the
officer who would be personally responsible to the extent of his annual salary with
allowances for payment of compensation, in case of any death or injury resulting from
any gas leak. The Supreme Court, however, clarified that if the escape of gas took place
as a result of vis majeur or sabotage or where the officer proves that he had exercised
all due diligence to prevent the escape of the gas, he shall be entitled to be indemnified
by the company. The court, further held that the chairman and managing director must
be held liable to pay compensation in case of any loss or injury due to gas leak. Here
also the Supreme Court clarified that there would not be any liability attached to the
chairman/managing director if the gas leak was due to an act of God or vis majeur or
sabotage.

Subsequently the Supreme Court in M.C. Mehta and Another v. Union of India and
others [(1987) 1 Comp. LJ 99 (SC)] ruled that an application for compensation in a
pollution case can be maintained under Article 32 of the Constitution, for, such application
is for the protection of the fundamental rights of the people and the Court has all incidental
and ancillary powers including the power to forge new remedies and fashion new strategies
designed to enforce fundamental rights.

In this case, it was also held by the Supreme Court that an enterprise which is
engaged in a hazardous or inherently dangerous industry which poses a potential threat
to the health and safety of the persons working in the factory and residing in the
surrounding areas owes an absolute and non-delegable duty to the community to ensure
that no harm results to anyone on account of hazardous or inherently dangerous nature
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of the activity which it has undertaken. The enterprise is strictly and absolutely liable to
compensate all those who are affected by the accident and such liability is not subject
to any of the exceptions which operate vis-a-vis the tortuous principle of strict liability
under the rule in Rylands v. Fletcher (1868 3 HL 330 : (1861-73) AllER Rep 1).

In recent times criminal liability of corporations in the sphere of pollution has also
been going up. One important case came up for consideration of the Supreme Courtin
U.P. Pollution Control Board v. Modi Distillery (August 6, 1987) 8 Ind. Jud. Reports
(SC) 375, in the context of the Water (Prevention and Control of Pollution) Act, 1974
where the Supreme Court held the chairman, vice-chairman, managing director and
members of the Board of directors of the company to be guilty of the offence and liable
to be proceeded against and punished under Section 47 of the Act.

Answer 6(c)

In the case of LIC of India v. Smt. Sheela Pandey, the National Commission has
held that the repudiation of the claim was wrong and unjustified as the insurance
company has failed to prove that assured had suppressed material facts, which he
was duty bound to disclose. Section 45 of the Insurance Act places the burden of
proof on the insurer to establish the above circumstances and unless the insurer is
able to do so, there is no question of the policy being avoided simply on the ground
of misstatement of facts. The onus probandi, in all such cases, rests heavily on the
party alleging fraud. The insurer cannot avoid the consequences of the insurance
contract by simply showing inaccuracy or falsity of the statement made in the proposal
forinsurance or in any report of the medical officer, or in any other document leading
to the issue of Policy. Therefore, in the instant case, the insurance company had to
settle the claim of the assured.

Question 7
(a) Discuss any two of the following :

(i) Collective bargaining.

(i) Special provisions of the Factories Act, 1948 relating to hazardous
processes.

(i)  Retrenchment compensation. (5 marks each)

(b) Attempt any five of the following stating the relevant legal provisions and case
law, if any:

() A workman was suspended for an act of misconduct. The certified standing
orders of the establishment provided that the workman has to mark
attendance to be eligible for subsistence allowance. The workman argued
that he could not be compelled to attend office during the period of
suspension. Will he succeed?

(i) Raman, an apprentice, discharged his obligations conscientiously as per
the terms and conditions of contract of apprenticeship. The employer was
also very happy with his performance. He, however, did not offer job to
Raman on the successful completion of apprenticeship training. Can the
employer be so compelled ?
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(iii) Is the principal employer liable to absorb contract labour where engagement
of labour force through the contractor to do work of a perennial nature has
been abolished?

(iv) Adarsh was a primary school teacher in a private school. He was dismissed
from service after an inquiry. He wants to institute a suit in the Labour
Court challenging the order of dismissal. Will he succeed?

(v) Kutumb Ltd. has a factory in a sub-urban place near Chennai. The company
nominated the works manager at the factory as its occupier. There was a
fire in the factory premises resulting in injuries to workmen. The enquiry
revealed that the accident occurred due to the negligence of supervisory
personnel. Will the works manager be held liable ?

(vi) A worker was injured by his negligent act while knocking the belt of a moving
pulley. Does it amount to an employment injury under the Employees’
State Insurance Act, 19487

(vii)  Sham accidentally damaged the testing instrument during the course of his
work. The employer deducted the cost of repair of the instrument from his
wages. Was the action of the employer justified?

(viii) Kabir was a member of a trade union. Subsequently, he resigned from its
membership following differences with the leadership. The union officials
prevailed upon the management and got his services terminated. Can Kabir
bring an action for unlawful intimidation against the union officials concerned?

(83 marks each)

Answer 7(a)(i)
Collective Bargaining

Collective bargaining is a mode of negotiations between representatives of
management and labour to accomplish a written agreement covering terms and conditions
of employment. It is indeed a bargain between interested parties and the readiness of
both the parties to reach a workable agreement. In its essence, collective bargaining is
a form of industrial democracy involving give-and-take process. It depends upon careful
preparation and the skill at the bargain table. However, this alone may prove a failure
because of some unexpected development. Therefore, for negotiations to be fruitful
both the management and the union must be in a flexible position when they come to the
bargain table. Bargaining attitudes are important, and bargaining methods have a
significant influence on agreement. When agreement is reached on any issue, it should
be put in writing as clearly and concisely as possible, so that it can be understood by
people with differing educational set up.

The most important benefit of collective bargaining is that it places the union at par
with the management in status in addition to being an effective instrument in the hands
of the workers to better their condition. Moreover, it is not only a method of setting
differences, but also their prevention. It can dispel conflicts and ensure lasting peace. It
fosters responsible attitude on the part of both workers and employers. People who
have reached to an agreement, work in harmony and cooperate with each other unlike
those on whom decision is imposed by a third party.
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Answer 7(a)(ii)
Special provisions relating to hazardous processes

Special provisions relating to hazardous processes have been envisaged under
Chapter IV-A of the Factories Act, 1948. This chapter was inserted by the Factories
(Amendment) Act, 1987 and consists of Sections 41A to 41H. Theses sections are as
follows :

Constitution of Site Appraisal Committees [Section 41A] : A Committee under the
name Site Appraisal Committee shall be constituted by the State Government to advise
the Government in the matter of examination of applications for establishment of factories
involving hazardous processes. The constitution of the site appraisal committee
consisting of committee has been specified therein.

The Site Appraisal Committee shall examine an application for the establishment of
a factory involving hazardous process and make its recommendation to the State
Government within a period of ninety days in the prescribed form. If any process relates
to a factory owned or controlled by the Central Government or to a corporation or company
owned or controlled by the Central Government, the State Government has to co-optin
the Site Appraisal Committee a representative nominated by the Central Government as
a member of the Committee. Besides, the Site Appraisal committee has power to call
for any information from the person making an application for the establishment or
expansion of a factory involving a hazardous process.

Compulsory disclosure of information by the occupier (Section 41B): Itis compulsory
on the part of the occupier of every factory involving a hazardous process to disclose all
information regarding dangers, including health hazards to the workers employed in the
factory, the Chief Inspector, the local authority within whose jurisdiction the factory is
situated and the general public in the vicinity.

With the approval of the Chief Inspector every occupier shall, draw up an on-site
emergency plan and detailed disaster control measures for his factory and make known
to the workers as well as to the general public living in the vicinity of the factory so that
they may adopt the safety measures in the event of an accident taking place.

Specific responsibility of the occupier in relation to hazardous processes
(Section 41C) : Accurate and up-to-date health records or medical records of the workers
of the factory who are exposed to any chemical toxic or any other harmful substances
which are manufactured, stored, handled or transported and such records shall be
maintained by the occupier of a factory involving any hazardous process.

Inquiry Committee (Section 41D) : In the event of occurrence of an extraordinary
situation, the Central Government may appoint an Inquiry Committee to inquire into the
standards of health and safety observed in the factory with a view to finding out the
causes of any failure or neglect in the adoption of any measures prescribed for the
health and safety of the workers or the general public.

Emergency standards (Section 41E) : The Director-General of Factory Advice Service
and Labour Institutes may be directed by the Central Government to lay down emergency
standards in respect of hazardous process.
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Permissible limits of exposure of chemical and toxic substances (Section 41F) :
The Second Schedule added to the Act, indicates maximum permissible threshold limits
of exposure of chemical and toxic substances in manufacturing processes in any factory.

Workers participation in safety management (Section 41G) : The occupier in every
factory shall set up a Safety Committee consisting of equal number of representatives
of workers and management to promote co-operation between the workers and the
management in maintaining proper safety and health at work and to review periodically
the measures taken in that behalf where hazardous process is involved.

Warning about imminent danger (Section 41H) : If there is reasonable apprehension
regarding likelihood of imminent danger to the lives or health of the workers employed in
a factory, they may bring the same to the notice of the occupier, agent, manger or any
other person who is in charge of the factory either directly or through their representatives
of the Safety Committee and simultaneously to the notice of the Inspector. The occupier
concerned on receiving information shall forthwith take immediate remedial action when
he is satisfied of such exigencies and send a report of the action taken to the nearest
Inspector.

Answer 7(a)(iii)
Retrenchment Compensation

The Industrial Disputes Act, 1947 defines retrenchment under Section 2(00) as “the
termination by the employer of the service of the workman for any reason whatsoever,
otherwise than as a punishment inflicted by way of disciplinary action, but does not
include voluntary retirement, compulsory retirement of the workman on reaching the age
of superannuation or termination of service on the grounds of continued ill health.”

On retrenchment, workers are entitled to retrenchment compensation in accordance
with the statutory provisions. This has been expressly stipulated under Section 25-F of
the Industrial Disputes Act. Section 25-F inter-alia provides that no workman employed
in any industry, who has been in continuous service for not less than a year under an
employer, shall be retrenched until at the time of retrenchment, be paid compensation,
which shall be equivalent to fifteen days’ average pay for every completed year of
service or any part thereof in excess of six months. If retrenchment compensation is not
made at the time of retrenchment, the retrenchment is illegal.

The requirements of Section 25-F are mandatory preconditions for retrenchment of
workman. Its non-compliance renders a retrenchment invalid. As observed by the
Supreme Court in Santosh Gupta v. State Bank of Patiala, AIR (1980) S.C. 1219, “the
manifest object of the provisions of Section 25-F is to so compensate the workman for
loss of employment as to provide his the wherewithal to subsist until he finds fresh
employment” The employer cannot avoid the liability of payment of compensation on the
basis of a contract with the workmen. The benefit of retrenchment compensation is
provided by the Act and this provision is not subject to any contract.

The Supreme Court in Indian Hume Pipe Co. Ltd. v. The Workmen, AIR (1960) SC
251, has explained the nature of retrenchment compensation as follows:

“As the expression retrenchment compensation indicates, it is compensation paid
to a workman on his retrenchment and it is intended to give him some relief and to
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soften the rigour of hardship which retrenchment inevitably causes. The retrenched
workman is, suddenly and without his fault, thrown on the street and has to face the grim
problem of unemployment. Atthe commencement of his employment a workman naturally
expects and looks forward to security of service spread over a long period; but
retrenchment destroys his hopes and expectations. The object of retrenchment
compensation is to give partial protection to the retrenched employee and his family to
enable them to tide over the hard period of unemployment.”

Answer 7(b)(i)

Section 10 —A of the Industrial Employment (Standing Orders) Act, 1946 lays down
provisions for payment of subsistence allowance by an employer to a workman who has
been suspended by the employer pending investigation or inquiry into complaints or
charges of misconduct against the workmen. As per Section 10 —A of the said Act, on
suspension, a workman is entitled to subsistence allowance as prescribed under the
section. Besides this, there is no other condition, which is to be satisfied by the workman
for receiving the subsistence allowance. It has been held that a benefit granted to a
workman cannot be curtailed by the Standing Orders. [BPCL v. Petroleum Employees
Union & Others (2003) Il LLJ p. 229.]

In view of the legal provisions as well as the decision of the court cited above, the
workman in the given problem will succeed.

Answer 7(b)(ii)

The employer cannot be compelled. As per Section 11 of the Apprentices Act, 1961
every employer has the following obligations in relation to an apprentice namely —

(@) to provide the apprentice with the training in his trade in accordance with the
provisions of the Act;

(b) Ifthe employer is not himself qualified in the trade, to ensure that a person who
possesses the prescribed qualifications is placed in charge of the training of the
apprentice;

(c) To provide adequate instructional staff, possessing prescribed qualifications for
imparting practical and theoretical training and facilities for trade test of
apprentices, and

(d) to carry out his obligations under the contract of apprenticeship.

Apart from the obligations stated above, there is no other obligation on the part of
the employer in relation to an apprentice. Moreover, it has been held in the case of
Dhararaya & Others v. Tamil Nadu Electricity Board and Another, 1989 (1) LLN 10 that
there is no obligation on the part of the employer to provide a job to the apprentice
unless there is any such condition in the contract of apprenticeship or there is a practice
of giving preference to apprentice for regular employment.

Answer 7(b)(iii)

The principal employer is not liable to absorb the contract labour. In Steel Authority
of India v. National Union of Water Front Workers and others, AIR 2001 SC 3527, the
Supreme Court overruled the judgement delivered in the Air India Statutory Corporation
Case. The Apex Court held that neither Section 10 of the Contract Labour (Regulation
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and Abolition) Act nor any other provision in the Act whether expressly or by necessary
implication provides for automatic absorption of contract labour on issuing a notification
by the Appropriate Government under Section 10(1) of the Act prohibiting employment
of contract labour in any process or operation or other work in any establishment.
Consequently, the principal employer cannot be required to order absorption of contract
labour working in the concerned establishment.

Earlier the Supreme Court in Air India Statutory Corporation Case had ruled that
though there exists no express provision in the Contract Labour (Regulation and Abolition)
Act, 1970 for absorption of employees in establishments where contract labour system
is abolished by publication of notification under Section 10(1) of the Act, the principal
employer is under obligation to absorb the contract labour. The linkage between the
contractor and employee stood snapped and direct relationship stood restored between
the principal employer and contract labour as its employees.

Answer 7(b)(iv)

Adarsh will not succeed. Teachers are not workmen as per the decision of the
Supreme Court in Sunderambal v. Government of Goa [AIR (1988) SC 1700; (1989)
LAB 1C 1317]. In this case the Apex Court has held that the teachers employed by the
educational institution cannot be considered as workmen within the meaning of
Section 2(s) of the Act, as imparting of education which is the main function of the
teachers cannot be considered as skilled or unskilled manual work or supervisory work
or technical work or clerical work. The teacher necessarily performs intellectual duties
and the work is mental and intellectual as distinct from manual.

Answer 7(b)(v)

The works manager will not be held liable. The directors of the company will be held
liable.

The Supreme Court in J.K. Industries Ltd. v. Chief Inspector of Factories (1997) |
L.L.J. SC 722, has held that only a member of Board of directors of the company can be
occupier of the factory of the company. The ultimate control of factory owned by company
vests in Board of directors. Ultimate control which vests in Board of directors cannot be
vested in any one else. Company owing factory cannot nominate its employees or
officers except director of the company as occupier of its factory.

Answer 7(b)(vi)

This is an employment injury. The facts of the given problem are identical with the case
of Jayanthilal Dhanji Co. v. E.S.I.C., AIR AP 210. In this case also a worker was injured
while knocking the belt of the moving pulley, though the injury caused was to his negligence.
Yet the A.P. High Court held that such an injury amounts to an employment injury.

Answer 7(b)(vii)

Section 7(2) of the Payment of Wages Act, 1936 envisages the illustrations of
various kinds of deductions which the employer can make from the wages of an employed
person. These inter aliainclude

“deductions for damage to or loss of goods expressly entrusted to the employed
person for custody, or for loss of money for which he is required to account, where such
damage or loss is directly attributable to his neglect or default”. [Section 7(2)(iii)]



47 I[ELIL-June 2005

In the present case, since damage to the instrument is accidental, the action of the
employer is not justified.

Answer 7(b)(viii)

Kabir can bring an action against the union officials. The given problem is based on
the facts of the case Rookes v. Barnard and others, 1964 AC 1129. In this case Union
officials were guilty of unlawful intimidation because they had threatened to induce a
breach of contract resulting in the interference with the employment of Rookes. It was
pointed out that there is nothing to differentiate a threat of breach of contract from a
threat of physical violence or any other illegal threat. The nature of threat is not material
in an action for intimidation.

In the case mentioned above Rookes was a member of the workers Union which
was a closed shops union. He resigned from the membership of the Union. At this the
Union threatened the employer to dismiss Rookes or they would withdraw labour of their
members. Under threat Rooks’ services were terminated. Rookes brought an action for
damages against the Union officials for using unlawful means to induce his employer to
terminate his contract of employment.




SECURITIES LAWS AND REGULATION
OF FINANCIAL MARKETS

Time allowed : 3 hours Maximum marks : 100

NOTE : Answer SIX questions including Question No. 1 which is COMPULSORY.

Question 1

Write notes on any four of the following :
(i) Central listing authority
(i) Electronic data information filing and retrieval system
(i) Qualified institutional buyers
(iv) Money at call and short notice
(v) Commodity bonds. (5 marks each)
Answer 1(i)
Central Listing Authority

Regulation 3 of SEBI (Central Listing Authority) Regulations prescribes for the
establishment of an authority to be called the “Central Listing Authority” with the functions
delegated to it by SEBI. It provides that the head office of the Authority is to be located
in Mumbai. However, the Authority may, with prior approval of SEBI, establish such
branch or regional offices as may be necessary. The Authority has been empowered to
perform the following functions:

(i) to receive and process applications for letter precedent to listing from
applicants and issue, if it deems fit, a letter precedent to listing to any such
applicant.

(i) to make recommendations to SEBI on issues pertaining to the protection of the
interest of the investors in securities and development and regulation of the
securities market, including the listing agreements, listing conditions and
disclosures to be made in offer documents; and

(i) to undertake any other functions as may be delegated to it by SEBI from time to
time.

Answer 1(ii)
Electronic Data Information Filing and Retrieval System

This is an automated system for filing, retrieval and dissemination of time sensitive
corporate information, which till now were being filed physically by the listed companies
with the stock exchanges in India. By centralizing the information through on-line filing,
EDIFAR’s primary objective is to centralize the information and accelerate its
dissemination and by doing so enhance the transparency and efficiency for the benefit
of all the stakeholders in the securities market.

48
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Answer 1(iii)
Qualified Institutional Buyers

QIB are ‘Qualified Institutional Buyers’. According to the SEBI (Disclosures and
Investor Protection) Guidelines, 2000 following are the QIBs:

— Public financial institutions as defined in Section 4A of the Companies Act,
1956

— Scheduled Commercial Banks

— Mutual Funds

— FlIs registered with SEBI

— Multilateral and bilateral development financial institutions

— Venture capital funds

— Foreign venture capital investors

— SFCs

— Insurance Companies registered with the Insurance Regulatory and Development
Authority (IRDA)

— Provident Funds with minimum corpus of Rs.25 crores
— Pension Funds with minimum corpus of Rs. 25 crores.

These entities are not required to be registered with SEBI as QIBs. Any entities
falling under the categories specified above are considered as QIBs for the purpose of
participating in primary issuance process.

Answer 1(iv)
Money at Call and Short Notice

Money at call is outright money. Money at short notice is for maturity of or up to 14
days. Money for higher maturity is known as inter-bank deposits. The participants are
banks and all India financial institutions as permitted by RBI. From April 1991, corporates
with specified minimum lendable resources for transaction have also been permitted to
lend in the market through the DFHI.

The market is an over-the-telephone market. Non-bank participants act as lenders
only. Banks borrow for a variety of reasons to maintain their CRR, to meet heavy payments
(e.g. withdrawals by customers for payment of taxes), to adjust their maturity mismatch
etc. There are days of heavy borrowings on these occasions. Consequently, depending
upon supply, interest rates show wide fluctuations. Corporate treasury management is
not as sophisticated as in industrialized countries and through the cash credit system
transfer their liquidity management to their banker who in turn resort to the call money
market.

Answer 1(v)
Commodity Bonds

Commodity bonds are bonds issued to share the risk and profitability of future
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commodity prices with the investor. For example, petro bonds, silver bonds, gold bonds
and coal bonds.

A petro bond may carry a fixed rate of interest with part of the face value of the
bonds denominated in barrels of oil. There would be a floor in the face value of the bond.
In view of the upside profit potential in oil prices, the interest rate could be lower than the
market rate of interest. These bonds may be issued for decontrolled items.

Question 2

(a) Distinguish between any three of the following :
(i) ‘Bull’and ‘bear’.
(i) ‘Reduction of capital’ and ‘buy-back of capital’.
(i) ‘Put options’ and ‘call options’.
(iv) ‘Dematerialisation’ and ‘immobilisation’. (2 marks each)
(b) “Open spot trades can be executed outside the stock exchanges.” Comment.
(5 marks)
(c) Define any five of the following :
(i) CDSL
(i) FCCB
(i) ICRA
(iv) GDR
(v) BOLT
(vi) SPN. (1 mark each)

Answer 2(a)(i)
Bull and Bear

Bull is an investor who thinks the market, a specific security or an industry will rise.
Bulls are optimistic investors that predict good thing for the market. Bear is an investor
who acts on the belief that a security or the market is falling or is expected to fall. Bears
are the pessimistic investors that predict bad things for the market. Bear market is a
weak or falling market characterized by the dominance of sellers. Whereas Bull market
is a rising market with abundance of buyers and relatively few sellers.

Answer 2(a)(ii)
Reduction of Capital and Buy-back of Capital

A company limited by the shares or a company limited by guarantee and having
share capital can if authorized by its articles, by special resolution and subject to
confirmation by the court on petition reduce its share capital. It may effect reduction
of its share capital in any of the circumstances as prescribed in the Companies Act,
1956.

Buy back of shares can be made by a company in accordance to the provision of
Section 77A, 77B. In case of a listed company, SEBI (Buy Back of Securities)
Regulations, 1998 are also required to be complied with.
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Reduction of capital can take place without the sanction of the court whereas Buy-
back can only be upto 25% of the total paid up capital and free reserves of the company.

Answer 2(iii)
Put Option and Call Option

Put Option contract conveys the right to sell a standard quantity of a specified
asset at a fixed price per unit (the strike price) for a limited length of time (until
expiration).

Call option contract conveys the right to buy a standard quantity of a specified
asset at a fixed price per unit (the strike price) for a limited length of time (until expiration).

Answer 2(iv)
Dematerialisation and Immobilisation

Dematerialisation : Dematerialisation is the process by which shares in the physical/
paper form are cancelled and credit in the form of electronic balances are maintained on
highly secure systems at the depository.

Immobilisation : Immobilisation of securities occurs when physical security
certificates are stored or lodged with depository for safe custody. All subsequent
transaction in these securities take place in book-entry form. The actual owner have the
right to withdraw their physical securities as and when desired. The immobilization of
fresh issue may be achieved by issuing a jumbo certificate representing the entire issue
in the name of depository, as nominee of the beneficial owners.

Answer 2(b)

The stock exchanges are the exclusive centres for trading in equities and the trading
platform of an exchange is accessible only to brokers. The regulatory framework heavily
favours the recognised stock exchanges by almost banning trading activity outside the
stock exchanges. Only spot trades can be executed outside the stock exchanges. In
specific sense, stock exchanges trades are done through the stock brokers while the
spot traders can be executed at any where, any places either in India or outside the
country. Therefore, the statement is true. Thus the stock exchanges trading platform
of an exchange is accessible only to the brokers. The regulatory framework banns
trading activities outside the stock exchanges. Though spot traded can be executed
outside the stock exchanges but are very risky.

Answer 2(c)(i)
CDSL

The Central Depository Services (India) Limited (CDSL) is the depository providing
depository services in the electronic form for securities traded in equity and debt markets.

Answer 2(c)(ii)
FCCB

Foreign Currency Convertible Bonds (FCCBs) is a quasi debt instrument, which is
issued by any corporate entity, international agency or sovereign state to the investors
all over the world. They are denominated in any freely convertible foreign currency.
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Answer 2(c)(iii)
ICRA

The Investment Information Credit Rating Agency of India Ltd., (ICRA), set up in the
Year 1991, is an independent and a professional company that provides investment
information and credit rating services. The range of services extended by ICRA includes

Information Services; Grading Services (Equity); Rating Services (Debt); Advisory
Services.

Answer 2(c)(iv)
GDR

Global Depository Receipts (GDR) constitute an important source of raising funds
abroad. They are listed and traded in foreign stock exchanges. They do not carry any
voting rights. GDRs offer an advantage that they enable the holders to convert into
number of shares represented by it. Dividends on GDRs are paid in local currency.

Answer 2(c)(v)
BOLT

BSE on-line-Trading (BOLT) is the modern trading practice introduced by the Bombay
Stock Exchange. Under this arrangements, trading can be carried out by member-
brokers and their authorized assistants from their workstations. It provides for a search
based trading mechanism whereby two-way quotes are accepted from jobbers and Market
Makers and from brokers on the basis of orders received from investors. The system
matches them according to the logic specified in BOLT.

Answer 2(c)(vi)
SPN

Secured Premium Note (SPN) is an instrument, which is secured by a mortgage of
immovable property of the company and which is issued at its faced value and does not
carry any interest and is redeemed at premium in one or more tranches. There can be
attached various rights and entitlements with a SPN such as detachable warrant,
conversion option, buy back put and call option etc.

Question 3
Give your brief advice/comments on any eight of the following :

(i) ABC Ltd. wishes to issue ‘disaster bonds’.
(i) NSE has refused listing of shares of PQR Ltd.
(i) KLM Ltd. wants to buy-back its own shares.
(iv) MNG Ltd. wants to appoint a market maker.
(v) XYZLtd. wants to takeover ABC Ltd., which is a listed company.
(vi) GDR Ltd. wants to appoint market intermediaries for making Euro issue.

(vii) SEBI has cancelled registration of Scrips Ltd., a Registrar and Share Transfer
Agent.
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(viii) The promoters of CBA Ltd. want to make a preferential issue of shares to
themselves.

(ix) SQL Ltd. wishes to undertake business as NBFC. (2 marks each)
Answer 3(i)
ABC Ltd. wishes to issue ‘Disaster Bonds’

These are issued by companies and institutions to share the risk and expand the
capital to link investors return with the size of insurer losses. The bigger the losses, the
smaller the return and vice-versa. The coupon rate and the principal of the bonds are
decided by the occurrence of the casualty of disaster and the possibility of the borrowers’
default.

Answer 3(ii)
NSE has refused listing of shares of PQR Ltd.

PQR Ltd., is entitled to be furnished with reasons for such refusal. PQR Ltd., may
file an appeal before Securities Appellate Tribunal having jurisdiction in the matter,
against the order of NSE refusing listing of shares of PQR Ltd.

Answer 3(iii)
KLM Ltd. wants to buy back its own shares

Buy-back of shares is permitted under Section 77A of the Companies Act, 1956. In
case of a Company listed on a Stock Exchange SEBI (Buy Back of Securities)
Regulations 1998 are required to be followed. Buy-back of Securities by any other
company is governed by the Private Limited company and Unlisted Public Limited
Company (Buy-back of Securities) Rules, 1999.

Answer 3(iv)
MNG Ltd. wants to appoint a market maker

Market making is the process of creating market for the company’s securities, who
offers two way quote, increases the supply of scrips and also increases demand in the
scrips. A market maker is a merchant banker willing to create secondary market in
securities. A sponsor has to be market maker for three years.

Answer 3(v)
XYZ Ltd wants to takeover ABC Ltd which is a listed company

XYZ Ltd. needs to check whether the acquisition is exempted under takeover code.
Otherwise the company need to follow requirements of SEBI (Substantial acquisition
of Shares and Takeover) Regulation, 1997. An Open public offer in terms and in
accordance with the procedure laid down under these Regulations is required to be
made. Where it is proposed to obtain exemption from public offer, an application to
SEBI for exemption from making the public offer is required to be made. Where no
exemption is obtained or applied for the procedure for public offer is required to be
followed.
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Answer 3(vi)
GDR Ltd wants to appoint market intermediaries for making Euro Issue

Various agencies such as Lead manager; Co-lead manager; Overseas depository;
Domestic custodian bank; Listing agent; Legal advisors ; Auditors; Underwriters are
required to be appointed by the company making Euro Issue.

GDR Ltd. need to choose competent intermediaries to structure the issue, market
the issue, coordinate to make smooth launching of Euro Issue. The company would
also be required to enter into various agreements with these intermediaries.

Answer 3(vii)
SEBI has cancelled registration of Scrips Ltd, a Registrar and Share Transfer agent

SEBI (Procedure for Holding Enquiry by Enquiry Officer and Imposing Penalty.
Regulations provides that any intermediary aggrieved by an order under these regulations
may file an appeal before the Securities Appellate Tribunal (SAT) against the order of
SEBI in accordance with Section 15T of SEBI Act. Accordingly, Scrips Ltd. may file an
appeal to SAT.

Answer 3(viii)
The promoters of CBA Ltd want to make a preferential issue of shares to themselves

The promoters can make preferential issue of shares to themselves by passing a
resolution under Section 81(1A) of the Companies Act, 1956 and if CBA Ltd. is a listed
company it is required to follow SEBI (Disclosure & Investor Protection) Guidelines,
2000 issued by the SEBI. However, in case the issue of preferential shares triggers the
Takeover Code, they will have to make an open offer.

Answer 3(ix)
SQL Ltd. Wishes to undertake business as NBFC

Before undertaking the business of NBFC, SQL Ltd., will have to obtain registration
from the Reserve Bank of India. Statutory provisions governing the activities of the
NBFCs are contained in Chapters Ill B, Il C and V of the Reserve Bank of India Act,
1934. These provisions stipulate, among other things, compulsory registration by all
NBFCs with the RBI and it is laid down that NBFCs cannot commence business without
obtaining certificate of registration from RBI. NBFCs are also required to maintain
minimum investments.

Question 4

(a) Explain the following credit rating symbols and name the agencies concerned :
(i) PL-5
(i) CS—+4
(i) A2
(iv) BBB (Triple B). (4 marks)
(b) “SEBI expects the investors to make investments with their eyes and ears
open.” Comment. (4 marks)
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(c) What are the pre-requisites for option trading ? (4 marks)

(d) Listat least six new financial instruments introduced in the Indian capital market
in the recent past and explain the essential features of any two of them.
(4 marks)
Answer 4(a)

(i) PL-5

The symbol relates to rating of Short Term Loans. PL-5 means that the loan is
in default or is likely to be in default on maturity. Rating agency is CARE

(ii) CS4
The Symbol relates to relating of Speculative (Non-Investment) Grades of
collective investment scheme.

Schemes rated CS4 are considered to have inadequate probability of achieving
indicated returns. The protective factors are weak. Such schemes are considered
to have speculative characteristics. Rating agency is ICRA

(iii) A—2
The symbols relates to Short-term debt including commercial paper High Safety.

The relative safety is marginally lower than in ‘A-1’ rating. Rating agency is
ICRA

(iv) BBB (Tripple B)
It is CRISIL Debenture Rating Symbol (Investment Grades), BBB (triple B)

Symbolises Moderate safety regarding timely payment of interest and principal,
subject to variations caused by changing circumstances weakening the capacity.

Answer 4(b)

Protection of the investor has been the main concern of SEBI. SEBI has issued
various Guidelines, Circulars, Instructions relating to issue of capital. Disclosure of full
and fair details of all aspects of securities issued has been made the corner stone of
Capital Mobilization by Corporates. The various Guidelines emphasise the need to give
full disclosure of facts in the issue documents, advertisements, prospectus etc. SEBI
has issued a number of Regulations on different intermediaries, which are binding on
them. However, SEBI expects the investors to make investments with their eyes and
ears open and expects investors to go through the disclosures contained in the various
documents issued by the company and make an informed decision before investing. For
this purpose investors have to educate themselves on the fundamental aspects of
choosing the securities, understanding the past record and future prospects of the
companies plans. SEBI has also issued Investor Education Guide, which contains briefly
the Risk of Corporate Investments, Investors Rights and Responsibilities, basics of
Trading in Securities, Transfer and Transmission of Securities, Depository and
Dematerialisation of Share Certificates and Grievance redressal mechanism available.

Answer 4(c)
Pre-requisites for Option Trading

The most important pre- requisite of starting option trading is proper infrastructure
and writers of options. Institutional infrastructure has to be developed. This will require
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writers of options, who are speculators willing to take risk for high rewards. They generally
have sufficiently large resource base and are able to meet commitments in case the
buyer of the option exercises his right. The successful functioning of option trading will

require:

1.

Standardisation of the terms of contract— This will decrease cost of transactions
and facilitate development of the secondary market in options.

Careful selection of underlying securities — The securities selected must be
registered and listed on major stock exchanges and widely held.

Appointment of market-makers— A number of market-makers, with sound financial
base, are required to provide trading in options on a regular basis.

Setting up of options clearing house — It will require an efficient clearing house
to collect fees from every buyer and create a guarantee fund for insuring future
performance of the contract. In case any party to a future contracts commits
default, the clearing house will have to pay cost to carry out the contract from
the fund.

Creation of a central market — The creation of a central market will require
regulation, surveillance and price dissemination.

Answer 4(d)

During the recent years several new instruments have been introduced by the
companies in place of the conventional instruments. These instruments are hybrid in
nature and carry composite features of various types. Some such instruments are
listed below :

® N oD~

Zero Coupon Debentures or Bonds
Warrants

Deep Discount Bonds

Floating Rate Notes.

Secured Premium Notes

Cumulative Convertible Preference Share
Commercial Paper

Non-voting Equity Shares.

Essential features of a few of the above instruments may be stated as under :

Zero Coupon Debentures or Bonds is a type of debenture, which carried zero rate of
interest. However, it may have a convertibility clause to provide reasonable return to
the investors.

Warrant is an option to buy a specified number of shares at a specified price over a
specified period of time. A warrant may have, inter alia, the following features :

0]
(ii)
(il

Fixed number of share against each warrant
Price of shares is specified or a formula for determination of price is laid down.
Period for exercise of option against the warrant is specified.
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(iv) Warrants may be tradeable at the stock exchanges or non-tradable.

There can be various types of warrants such as, detachable warrants, tradable
warrants, mixed warrant, putable warrants and naked warrants etc.

Deep Discount Bonds (DDB) are issued by a company to the investors at huge
discount to their face value. DDBs are issued normally for long-term period, through can
be issued for short term of 3 to 5 years as well. The investors get their return on
redemption of DDBs at their face value. The DDBs were introduced by IDBIin 1992 and
its response was very encouraging.

Floating Rate Notes (FRN) are the best option for the issues in highly volatile finance
market. FRN do not bind the issuer with a fixed coupon rate, but are linked with a fixed
mode for calculating interest.

Secured Premium Note (SPN) is an instrument, which is secured by a mortgage of
immovable property of the company and which is issued at its face value and redeemed
at premium in one or more trenches.  There can be attached various rights and
entitiements with a SPN such as, detachable warrant, conversion options, buy back,
put and call option etc.

Cumulative Convertible Preference shares are hybrid type of preference shares,
which carry the right of accumulation of dividend till it is paid off together with a clause
providing for conversion into equity shares, either compulsorily or by exercise of an
option.

NOTE : Students are required to give list of six instruments and details regarding two
instruments only.

Question 5

(a) What are the consequences of non-compliance with the requirements of listing
agreements ?

(b) “Clause 49 of the listing agreement has assumed great significance in the
corporate governance of listed companies.” Discuss. (8 marks each)

Answer 5(a)

When a company signs a listing agreement with a stock exchange, it means it has
entered a legally binding contract with that exchange and it has to ensure compliance of
each and every term and condition in the listing agreement. For failure to ensure such
compliance the stock exchange can take an action against the company after giving an
opportunity of being heard.

A recognised stock exchange may suspend or withdraw admission to dealings in
the securities of a company or body corporate either for a breach of or non-compliance
with, any of the conditions of admission to dealings or for any other reason, to be
recorded in writing, which in the opinion of the stock exchange justifies such action.

However, no such action shall be taken by a stock exchange without providing to
the company or body corporate concerned a reasonable opportunity by a notice in writing,
stating the reasons, to show cause against the proposed action.
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Where a recognised stock exchange has withdrawn admission to dealings in any
security, or where suspension of admission to dealings has continued for a period
exceeding three months, the company or body corporate concerned may appeal to the
SEBI and SEBI may, after giving the stock exchange an opportunity of being heard,
vary or set aside the decision of the stock exchange and thereupon the orders of SEBI
shall be carried out by the stock exchange.

A recognised stock exchange may, either at its own discretion or shall in accordance
with the orders of the Securities and Exchange Board of India restore or re-admit to
dealings any securities suspended or withdrawn from the list.

Answer 5(b)

Inapt application of corporate governance requirements may adversely affect the
relationship amongst the participants of the governance system. As owners of equity,
Institutional Investors are increasingly demanding a decisive voice in corporate
governance. Individual shareholders, who usually do not exercise governance rights,
are highly concerned about getting fair treatment from controlling shareholders and
management. Creditors, especially Banks, play a key role in governance systems, and
serve as external monitors over corporate performance. Employees and other stakeholders
also play an important role in contributing to the long-term success and performance of
the corporation.

SEBI had specified principles of Corporate Governance and introduced a new
clause 49 in the Listing agreement of the Stock Exchanges in the Year 2000 (amended
afterwards also). All the listed companies are required to comply with various requirements
of clause 49 e.g. Independent directors, board meetings, audit committees, corporate
governance compliance certificate, Certification by CEO/CFO etc. The degree to which
listed companies observe basic principles of good corporate governance is an increasingly
important factor for taking key investment decisions. If companies are to reap the full
benefits of the global capital market, capture efficiency gains, benefit by the economies
of scale and attract long term capital, adoption of corporate governance standards must
be credible, consistent, coherent and inspiring.

Question 6

Fine World Ltd., a listed company, with an authorised, issued and subscribed capital
of Rs.25 crore comprised of 2.5 crore equity shares of Rs.10 each and a paid-up
capital of Rs.24 crore, wants to issue bonus shares in the ratio of 2:5. Discuss the
relevant guidelines and explain the procedure involved. (16 marks)

Answer 6

Requirements to be complied with by Fine World Ltd., a Listed Company while
making a Bonus Issue

1. The proposed bonus issue should not dilute the value or rights of the fully or
partly convertible debentures.

If the conversion of FCD/PCD is pending, the reservation of shares out of bonus
issue is to be made in proportion to the convertible part of FCD’s or PCD’s. The
shares so reserved may be issued at the time of conversion of such debentures
on the same terms on which the rights or bonus issues were made.
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The bonus issue is to be made out of free reserves built out of the genuine
profits or securities premium collected in cash only.

The reserves created by revaluation of fixed assets should not be capitalised.
Bonus issue should not be made in lieu of dividend.

If there are any partly paid-up shares, these shares should be made fully paid-
up before the bonus issue is made.

The company should not have defaulted in the payment of any interest or principal
in respect of its fixed deposits and interest on debentures or on redemption of
debentures.

The company should not have defaulted in the payment of its statutory dues to
the employees such as contribution to provident fund, gratuity, bonus, minimum
wages, workmen’s compensation, retrenchment compensation, payments to
contract, labour etc.

The bonus issue should be made within a period of six months from the date of
approval of the Board of directors. The company cannot reverse the decision
once it has been taken by the Board of directors.

The Articles of Association of the Company should provide for capitalization of
reserves and if there is no provision in the Articles of Association, a general
body meeting of the company is to be held and a special resolution making
provisions in the Articles of Association for capitalization should be passed.

If consequent upon the issue of bonus shares, the subscribed and paid-up
capital of the company exceed the authorized share capital, a General Meeting
of the company should be held to pass necessary resolution for increasing the
authorized capital.

Certificate by statutory auditor or Company Secretary in Practice.

Procedure for issue of Bonus Shares by Fine World Ltd.

1.

Ensure that SEBI (Disclosure & Investor Protection) Guidelines, 2000 have
been complied with by the company.

Hold the Board Meeting and get the proposal approved by the Board.

The resolution to be passed at the General Meeting should also be approved by
the Board in its meeting. The intention of the Board regarding the rate of dividend
to be declared in the year after the bonus issue should be indicated in the
resolution for bonus issue to be passed by members in general meeting.

Immediately after the Board meeting intimate the Stock Exchange(s) regarding
the outcome of the Meeting.

SEBI Guidelines provide that the proposal for bonus issue must be implemented
within six months from the date of announcement by the Board of directors of
bonus issue. Thus, the company must make the bonus issue within six months
from the date of the Board Meeting at which the announcement of the bonus
issue is made. The company cannot change the proposal once it has been
announced.

Arrangements for convening the general meeting should then be made keeping
in view the requirements of the Companies Act, with regard to length of notice,
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10.

11.

12.

13.

14.

explanatory statement etc. Also three copies of the notice should be sent to the
Stock Exchange(s) concerned.

Hold the general meeting and get the resolution for issue of bonus shares passed
by the members. A copy of the proceedings of the meeting is to be forwarded to
the concerned Stock Exchange(s).

In consultation with the Regional Stock Exchange fix the date for closure of
register of members or record date and get the same approved by the Board of
directors. Issue a general notice under Section 154 of Companies Act in respect
of the fixation of the record date in two newspapers one in English language and
other in the language of the region in which the Registered Office of the company
is situated.

Give 42 days notice to the Stock Exchange(s) concerned before the date of
book closure/record date.

After the record date process the transfers received and prepare a list of members
entitled to bonus shares on the basis of the register of members as updated.
This list of allottees is to be approved by the Board or any Committee thereof.
The list usually serves as allotment list and on this basis the allotment is to be
made to the eligible members.

File return of allotment with the Registrar of Companies within 30 days of allotment
(Section 75 of the Companies Act). Also intimate Stock Exchange(s) concerned
regarding the allotments made.

Ensure that the allotment is made within six months of the date on which the
Board of directors approved the bonus issue.

Get the share certificates printed, prepared and issued to the allottees as per
the provisions of Companies (Issue of Share Certificates) Rules, 1960.

Submit an application to the Stock Exchange(s) concerned for listing the bonus
shares allotted.

Question 7

@

(b)
()

Grow Wealth Ltd. (GWL) is a registered stockbroker of the Bombay Stock
Exchange. SEBI has levied on GWL a penalty of Rs.2 crore for violation of the
provisions of the SEBI (Prohibition of Fraudulent and Unfair Trade Practices
relating to Securities Markets) Regulations, 2003. GWL is contemplating to
challenge the SEBI’s order before the Securities Appellate Tribunal in an appeal.
Discuss briefly the procedure for appeal before the Securities Appellate Tribunal.

(8 marks)

What is meant by ‘due diligence’ ? How does a merchant banker perform due
diligence of a prospective IPO client ? (4 marks)

Explain ‘insider trading’. Explain the inspection and investigation mechanism
for preventing insider trading. (4 marks)

Answer 7(a)

Procedure for Appeal before to Securities Appellate Tribunal

1.

Section 15T and 15U of SEBI Act 1992 deal with the appeal procedure and
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powers of Securities Appellate Tribunal. Section 15T of the Act lays down that
any person aggrieved—

(@) by an order of the SEBI made, under this Act, or the rules or regulations
made there under; or

(b) by an order made by an adjudicating officer under this Act.

may prefer an appeal to a Securities Appellate Tribunal having jurisdiction in the
matter.

No appeal shall lie to the Securities Appellate Tribunal from an order made :
(@) by SEBI;

(b) by an adjudicating officer;

with the consent of the parties.

Every appeal under Sub-section (1) shall be filed within a period of 45 days from
the date on which a copy of the order made by SEBI or the Adjudicating Officer,
is received by him and it shall be in such form and be accompanied by such fee
as the case may be as may be prescribed. These details have been prescribed
in the Rules.

The Securities Appellate Tribunal may entertain an appeal after the expiry of 45
days if it is satisfied that there was sufficient cause for not filing within that
period.

On receipt of an appeal, the Securities Appellate Tribunal may, after giving the
parties to the appeal, an opportunity of being heard, pass such orders thereon
as it thinks fit, confirming, modifying setting aside the order appealed against.

The Securities Appellate Tribunal shall send a copy of every order made by it to
SEBI, parties to the appeal and to the concerned Adjudicating Officer.

The appeal filed before the Securities Appellate Tribunal shall be dealt with by it
as expeditiously as possible and endeavor shall be made by it to dispose of the
appeal finally within six months from the date of receipt of the appeal.

Section 15U lays down that the Securities Appellate Tribunal shall not be bound
by the procedure laid down by the Code of Civil Procedure, 1908, but shall be
guided by the principles of natural justice and subject to the other provisions of
SEBI Act, and of any rules, the Securities Appellate Tribunal shall have powers
to regulate their own procedure including the places at which they shall have
their sittings.

Section 15V permits the Appellant either to appear in person or authorise one or
more of practising Chartered Accountants, Company Secretaries, Cost
Accountants or Legal Practitioner or any of its Officers to present his or its case
before the Securities Appellate Tribunal.

As per the Section 15W, the provisions of the Limitations Act, 1963 shall apply
to an appeal made to Securities Appellate Tribunal.

Section 15Y lays down that no civil court shall have jurisdiction to entertain any
suit or proceeding in respect of any matter which an Adjudicating Officer appointed
under the SEBI Act or a Securities Appellate Tribunal under said Act is empowered
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by or under said Act to determine and no injunction shall be granted by any
court or other authority in respect or any action taken or to be taken in pursuance
of any power conferred by or under the said Act.

11. Section 15Z lays down that any person aggrieved by any decision or order of
the Securities Appellate Tribunal may file an appeal to the Supreme Court within
60 days from the date of communication of the decsion or order of the Securities
Appellate Tribunal to him or any question of fact or law arising out of such order.

12. It has been provided that the Supreme Court may, if it is satisfied that the
appellant was prevented by sufficient cause from filing the appeal within the
said period, allow it to be filed within a further period not exceeding 60 days.

Answer 7(b)
Due Diligence

Due Diligence is the industry jargon for all the activities that are associated with
evaluating a proposal. It includes carrying out reference checks on the proposal related
aspects. The Lead Merchant Banker is responsible for verification of the contents of a
prospectus or the letter of offer in respect of an issue and reasonableness of the views
expressed therein and to submit to SEBI at least 2 weeks prior to the opening of the
issue for subscription, a due diligence certificate in the prescribed form, confirming that
the draft prospectus/letter of offer forwarded to SEBI is in conformity with the documents,
materials and papers relevant to the issue, that all the legal requirements connected
with the said issue have been duly complied with and that the disclosures made in draft
prospectus/letter of offer are true, fair and adequate to enable the investors to make a
well informed decision as to the investments in the proposed issue.

Merchant Banker examines various documents including those relating to litigation
like commercial disputes, patent disputes, disputes with collaborators etc. and also
discuss with the company its directors and other officers and other agencies on matters
including objects of the issue, projected profitability, price justification etc. before giving
the Due Diligence Certificate.

Answer 7(c)

Insider Trading : Insider Trading means trading by an insider of a company in breach
of a duty of trust or confidence in the stock of the company on the basis of non-public
price sensitive information to the exclusion of others.

Inspection & Investigation Mechanism

The provisions of the SEBI (Prohibition of Insider Trading) Regulation 1992 govern
the inspection and investigation in the matters of Insider Trading.

Regulation 4A empowers SEBI to make inquiries to form a prima facie opinion, if it
suspects that any person has violated any provision of these regulations. For this purpose
the Board is empowered to appoint one or more officers to inspect the books and records
of insider(s) or any other persons, as may be deemed necessary.

Regulation 5 further empowers SEBI to investigate and inspect the books of account,
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other records and documents of an insider or any other person and appoint an investigating
authority :

(@) toinvestigate into the complaints received from investors, intermediaries or any
other person on any matter having a bearing on the allegations of Insider Trading;
and

(b) to investigate suo motu upon its own knowledge or information in its
possession to protect the interest of investors in securities against breach
of these regulations.

Regulation 6 lays down the procedure for such investigation. Regulation 7 specifies
the obligation of the person under investigation, Regulation 8 and 9 deals with the report
of investigation and reply by the insider. Regulation 10 provides for appointment of
Auditor, if necessary and Regulation 11 lays down the powers of the SEBI to issue
direction.

SEBI (Procedure for Holding Enquiry by Enquiry Officer and Imposing Penalty)
Regulations, 2002 lays down detailed enquiry procedure, which an Enquiry Officer
appointed by SEBI has to follow in conducting an enquiry.

Question 8

(a) Welcome Share Registry Ltd. is appointed as the Registrar for the public issue
of your company. You are required to prepare a note detailing the scope of their

functions. (6 marks)
(b) What is ‘net asset value’ (NAV) ? How is NAV of a fund calculated ?
(5 marks)
(c¢) Whatis an ‘NBFC’ ? Discuss briefly the salient features of requlatory framework
for NBFCs in India. (5 marks)
Answer 8(a)
From 19th June, 2005
XYZ Ltd.

To
Welcome Share Registry Ltd.

Subject : Scope of Functions of Registrar
Apropos the discussion we had, please find below the scope of Functions of Registrar,

as we expect from you, in accordance with SEBI Rules and Regulations.

As the Registrars are the public face of the primary capital market, the intermediary
that comes into greatest contract with investors in new issues. Their services can be
grouped under two heads :

1. Preissue work of Registrars

2. Issue work of Registrars.
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The functions of a Registrar to the issue can be listed as follows :

5.

10.
11.
12.

13.

14.

15.
16.

17.

18.
19.

Pre-issue Work of Registrars
1.

Finalization of bankers to issue, list of branches, controlling and collecting
branches.

Design of application form, bank schedule, pre-printed stationery.

Preparing and issuing details instructions on procedures to be followed by
collecting and controlling branches.

Arranging dispatch of application schedule for listing of applications to collecting
and control branches.

Placing of orders for and procuring pre-printed stationery.

Issue Work of Registrars

Collection of daily figure from bankers to the issue.
Expediting dispatch of applications, final certificate to the controlling branches.

Informing Stock Exchange/SEBI and providing necessary certificate to lead
Manager on closure of issue.

Preparing ‘Obligation of Underwriters Statement’ in the event of under subscription
and seeking extension from stock exchange for processing.

Scrutiny of application received from bankers to issue.

Transcribing information from documents to magnetic media for computer
processing.

Reconciliation of number of applications, securities applied for and money
received with final certificate received from bank.

Identify and reject applications having technical faults.

Prepare statement for deciding basis of allotment by the company in consolation
with the Stock Exchange.

Finalising basis of allotment after approval of the stock exchange.
Allotment of shares on the formula derived by stock exchange.

Obtaining certificate from auditors that the allotment has been made as per the
basis of allotment.

Preparation of reverse list, list of allottees and non-allottees as per the basis of
allotment approved by stock exchange.

Preparing of allotment register cum return statement, register of member, index
register.

Preparation of list of brokers to whom brokerage is to be paid.

Printing postal journal for dispatching share certificates, for refunding application
money/stock invest, printing of allotment letter cum refund order.

Printing postal journal for dispatching share certificate or allotment letters and
refund orders by registered post.

Printing distribution schedule for submission to stock exchange.
Preparing register of members and specimen signature cards.
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20. Work relating to printing, issue of share certificates and refund orders and stock
invest.

21. Redressal of investor grievances and furnishing prescribed information to SEBI.

Expecting to have nice association with you,
Yours faithfully
XYZ Ltd.

Answer 8(b)

Mutual funds raise money by selling their shares to public and redeeming them at
current net asset value. Net asset value is the value of the assets of each unit of the
scheme. Thus if the NAV is more than the face value of Rs. 10/-, there is an appreciation
for the investment. If the NAV is less than the face value, it indicates depreciation of the
investment. NAV also includes dividends, interest accruals and reduction of liabilities
and expenses apart from market value of investments. Every mutual fund shall compute
the NAV of each scheme by dividing the net asset of the scheme by the number of units
of that scheme outstanding on the date of valuation and public the same at least in two
daily newspapers at intervals not exceeding one week. However, the net asset value of
any scheme for special target segment or any monthly scheme which are not mandatorily
required to be listed in the stock exchange may publish the NAV at monthly or quarterly
intervals as permitted by SEBI.

Answer 8(c)
Non-Banking Finance Company

Under Section 45-1 of the Reserve Bank of India Act, 1934, a Non-Banking Financial
Company is defined as—

() afinancial institution which is a company;

(i) a non-banking institution which is a company and which has as its principal
business the receiving of deposits under any scheme or arrangement or in any
other manner, or lending in any manner;

(i) such other non-banking institution or class of such institutions as the bank
may, with the previous approval of the Central Government and by notification
in the Official Gazette specify.

Reserve Bank of India (RBI) regulates the functioning of Non Banking Finance
Companies (NBFCs) in India through various provisions of Reserve Bank of India Act,
1934. It provides for compulsory registration by all NBFCs with RBl. NBFCs cannot
commence business without obtaining a certificate of registration from RBI.

The RBI has a strong supervisory framework for ensuring compliance with the
provisions of the RBI Act and Regulatory directives. This includes subjecting the NBFCs
to the rigors of scrutiny of applications to determine their eligibility as per the criteria
enunciated in the RBI Act for issue of certificate of registration, detailed onsite inspection
for ascertaining the level and quality of adherence by the entities to the regulatory norms
relating to deposits, quality of assets, capital adequacy etc., technology driven offsite
surveillance and a sensitive market intelligent system to capture the early warning signals.




